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ABSTRACT

The Article aims at human rights issues in the
cases heard (judgments and advisory opinions
delivered) by the International Court of Justice
(“ICJ” or “the Court”) within the past five years.
The author analyses the newest jurisprudence
of the ICJ thereby revealing the development of
human rights and providing some general insight
into the role of the ICJ and the importance of
the Court’s jurisprudence in the field. Despite
the jurisdiction of the ICJ (neither specifically
designed for or limited to human rights issues,
nor allowing individual complains), the Court’s
impact on the protection of human rights and
the development of international human rights
law is uncontested. Among the judgments
and advisory opinions announced within the
period 2016-2020 the author distinguishes
the following cases related with human rights:
the Marshall Islands cases (Marshall Islands
v. United Kingdom, Marshall Islands v. India,
Marshall Islands v. Pakistan), the Jadhav case
(India v. Pakistan) and the Chagos Archipelago
case (advisory proceedings).

Accordingly, the research focuses on the issues of
nuclear weapons and human rights, the right to
consular notification and access and the peoples’
right to self-determination. The research reveals
that the Marshall Islands cases, on the one hand,
have precluded a more elaborate clarification on
the issues of complete nuclear disarmament as
they ended without the decision on the merits;
on the other hand, these cases have reminded of
the legal uncertainties in the face of remaining
threat of nuclear weapons and contributed to
the movement on nuclear disarmament, which
witnessed the adoption of a treaty on complete
prohibition of nuclear weapons in 2017.
Nuclear weapons not only have catastrophic
consequences on environment and humanity,
but also violates human rights (particular

individual rights, e.g. the right to life) and is a
breach of international human rights law. The
Jadhav case contributed to the interpretation of
the Vienna Convention on Consular Relations
(Article 36): the right of consular notification and
access shall not be limited even in cases of the
charges of espionage. In the Chagos Archipelago
case (advisory opinion), the ICJ has reminded of
the importance of the right of peoples to self-
determination and inter alia confirmed the
customary nature of this right (principle).
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1. INTRODUCTION

International community has started
calculating the second century of international
justice!, which is inseparable from the protection
of human rights. Bringing to justice those
responsible for genocide, war crimes and crimes
against humanity is a concern of the international
community; universal implementation of
human rights’ obligations is essential for both
international legal order and international peace
and security. Among different international
courts, arbitrations and other mechanisms
for international dispute settlement, the IC]
has been considered as and remains the major
international institution for the realisation
of international justice. Although, differently
from other, especially regional, institutionalised
mechanisms, particularly designed for the
protection of human rights, the ICJ has neither
been intended solely for human rights disputes,
nor has been limited to this type of cases, the
Court’s impact on the development of human
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rights (as this research further confirms) is
remarkable.

This article aims at the analysis of the
ICJ’s recent jurisprudence addressing the issues
of human rights. For this purpose, the cases
wherein the Court delivered a judgment or an
advisory opinion within the past 5 years, i.e. from
2016 until now (1° of July 2020), fall within its
scope. The author explains the ICJ’s role in the
protection and development of human rights,
highlights some recent issues in human rights’
landscape and further identifies the cases (both,
contentious and advisory proceedings) relevant
for the above defined aim and tasks of this
research. Further, certain human rights issues
are distinguished in each case and revealed in the
framework of the Court’s jurisprudence on that
issue thereby highlighting new developments
and the significance of the Court’s recent cases.

The analysis is based on the following
research methods: legal research (applied in the
analysis of the Court’s jurisprudence, treaties
and other legal documents), systematic research
(serves for the structure of the article and the
analysis of each legal issue in applicable legal
framework), comparative method (applied
mainly in presenting the interpretation of a
particular human right in respective judgments),
historical approach (invoked for separate issues,
e.g. the development of nuclear disarmament or
the evolution of international justice), etc.

The aim of the present article determines
the selection of the main legal sources, which,
undoubtedly, are the judgments and advisory
opinions of the International Court of Justice (and
dissenting opinions of ICJ Judges). The author
also analyses relevant treaty provisions, refers
to academic writings and uses other sources.
Both, human rights and the jurisprudence of the
ICJ have always been among the most popular
research topics, each being extremely broad
area of research, however, the present article
has a clear focus on the selected human rights
issues in the most recent jurisprudence of the
ICJ revealing them in a wider context of the
development of human rights and the Court’s
impact thereon. In that respect the publications
of the authors who either commented the cases
or researched the issues covered in the present
article could be mentioned, still, only as a few
examples. For instance (as referred to further in
this article), ICJ Judge A. A. Cangado Trindade
published on the universal obligation of nuclear

disarmament; H. Hannum analysed the
right of self-determination in the twenty-first
century; S. Casey-Maslen wrote on the use of
nuclear weapons and human rights; S. Ghandhi
published on human rights and the International
Court of Justice with the focus on the Ahmadou
Sadio Diallo Caseg, etc.

2. HUMAN RIGHTS: SOME RECENT
DEVELOPMENTS

2.1. A few general remarks on the con-
cept and protection mechanisms

Respect for human rights and humanisation
of international law marked the formation of and
has characterised the contemporary international
law for some seven decades already. Certain
human rights have even been recognised as the
rules jus cogens and obligations erga omnes.?
Each State is participating in the multilevel
mechanisms for human rights protection and
is bound by human rights treaties, construed
by international courts and tribunals. Despite
that, millions of people worldwide suffer from
hunger, poverty, violence, oppression and a
great number of other human rights abuses,
caused by many factors, from political regimes,
extremism, and radicalisation to, say, climate
anomalies. For example, in 2020 five bodies of
the United Nations (“UN”) jointly addressed
the negative impact that climate change has
on human rights to life, to adequate food, to
adequate housing, to health and to water, and
cultural rights.® In 2018 the Inter-American
Court of Human Rights ruled that the right to
a healthy environment is a fundamental human
right (human rights depend on the existence
of a healthy environment); degradation of the
environment (including adverse impacts of
climate change) affects the enjoyment of the
right to a healthy environment and other human
rights; and thus States must take measures to
prevent significant environmental harm to
individuals not limiting to the State’s border.*

“The list of internationally recognised
human rights has not remained constant”®, they
have been changing with the evolving concept of
human dignity, new threats and opportunities,
political, legal, social and other developments.
According to Karel Vasak’s offered classification
attributed to three generations, certain human
rights have recently been listed also as the 4%
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generation humanrights® (theright tobe forgotten
may serve as an example). Despite the discussed
categorisation, researchers mostly agree, that
“the human rights discourse embraces more
and more dimensions and specific aspects”’,
especially related to scientific discoveries in
the field of health and medical science, digital
environment, artificial intelligence, information
and communication technologies, bioethics,
robotics, etc.

Not only the landscape of human rights,
but also the operation of the international
mechanisms for human rights protection
has faced certain developments within the
past several years. For example, in 2018 the
first inter-State complaints before the UN
Committee against Racial discrimination were
brought.® The same year international regional
courts, namely, the European Court of Human
Rights, was empowered to give advisory opinions
on questions relating to the interpretation or
application of the rights and freedoms defined
in the Convention for the Protection of Human
Rights and Fundamental Freedoms or the
protocols thereto’ (advisory jurisdiction is also
exercised by the Inter-American Court of Human
Rights). Among the developments one should
also emphasize the entering into force (again, in
2018) of the definition of the crime of aggression
under the Amendments to the Rome Statute of
the International Criminal Court as the forth
ground for individual criminal responsibility.'°

Simultaneously with the above presented
developments, human rights issues have also
been brought before and decided by the IC]J.

3. INTERNATIONAL COURT OF JUSTICE
AND HUMAN RIGHTS

3.1. Mandate of the Court

The ICJ, the continuator of the Permanent
Court of International Justice, titled “the
World Court” and “the highest court in the
world on questions of international law”'!, is
the adjudicator of the disputes between States
and the main judicial institution interpreting
fundamental issues of international law,
including the essential part thereof — human
rights. In this respect, two issues should be
noted: the access to the Court (jurisdiction) and
(the type of) legal issues decided (substantive
law).

States recognise the Court’s jurisdiction
mainly in three ways: by issuing unilateral
declarations, by concluding a special agreement
or acceding to international treaties establishing
the Court’s compulsory jurisdiction. The latter
may set a mechanism for dispute settlement or
include a provision on the Court’s jurisdiction
(for example, the Convention on the Prevention
and Punishment of the Crime of Genocide'?).
Although States often insert in their declarations
recognising the jurisdiction of the Court as
compulsory the list of disputes outside the scope
of such recognition, human rights usually do
not fall under such reservations.'® The right of
an individual complaint before the international
court is commonly considered as the most
effective remedy exercised by individuals under
international (especially regional) human rights
protection mechanisms. This is not the case
of the ICJ, but one should not forget certain
considerations in that respect: although the
Court has been limited to inter-State petitions,
establishing the then Permanent Court of
International Justice individual complaints was
the issue under consideration and in both cases
this “did not mean a definitive answer to the
question at issue either”.'*

Absence of the right of individual
complaint is, however, not a decisive factor in
determining the Court’s contribution to human
rights development. Due to interconnection
of the branches (fields) of international law
(international human rights law, international
humanitarian law, international criminal
law, etc.), each time, the ICJ was called upon
to examine situations related with genocide,
crimes against humanity, the use of force, self-
determination of nations, diplomatic protection
and many others, the Court was actually
analysing the issues of human rights. What is
more, the ICJ is an international judicial body
providing authoritative advisory opinions on
these issues, sometimes extremely complicated
and sensitive, for example, the status of
Palestine, legality of nuclear weapons or Kosovo’s
independence (advisory opinions on all these
issues are analysed further in this article). The
Court has recognised certain rules as principles
of international law or their status as the rules
jus cogens or obligations erga omnes.'® “Thus,
the Court has had an abundant opportunity
to contribute an important jurisprudence to
the international law of human rights in such
diverse fields as: genocide, race discrimination,
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self-determination, immunities of experts,
consular access, belligerent occupation, nuclear
weapons and <...> diplomatic protection”.'®
Lyal S. Sunga determined the Court’s growing
role since 1946, when “the ICJ’s contribution
to human rights promotion and protection
was scarcely noticeable; <...> this changed
dramatically over the last decade or so with a
series of rulings where the Court emphasized
international human rights and humanitarian
law and principles”.!” Three reasons are given:
the ICJ has not been designed for human rights
cases and individual complaints; in 1950-1960
international human rights law was at an
early stage of its normative development and
“the Court’s own reticence to adopt a more
activist stance”.'® Even if the last reason could
be discussed, in general, the ICJ’s growing role
should not be contested, despite some recent
cases, as e.g. the Marshall Islands cases, where
the Court seems to have stopped much nearer
than it was expected to go. Moreover, dissenting
and separate opinions of the ICJ Judges have
created an additional contribution to the
development of human rights law."?

3.2. Recent cases

From 2016 until now (1 July 2020) the
ICJ has announced judgments in nine cases?,
mostly contentious (eight cases), including three
cases brought by the same applicant against
different respondents, i.e. Obligations concerning
Negotiations relating to Cessation of the Nuclear
Arms Race and to Nuclear Disarmament
(Marshall Islands v. United Kingdom, Marshall
Islands v. India and Marshall Islands v.
Pakistan?!, - “Marshall Islands cases”) and one in
advisory proceedings — the Legal Consequences
of the Separation of the Chagos Archipelago
from Mauritius in 1965% (“Chagos Archipelago
advisory opinion”). As often before, the IC] was
called upon to adjudicate on territorial disputes??,
it also construed the principle of territorial
integrity and the prohibition of the threat or use
of force?®, obligation to negotiate and certain
maritime issues.?® In addition, two other cases
were removed from the list by the Parties’
agreement: the Court made orders recording the
discontinuance of the case (instituted upon the
request to ask for the interpretation (revision) of
a judgment).?°

In the above presented list of cases there
are four inter-State disputes, which required

interpretation of human rights’ issues. Three
Marshall Islands cases (2014-2016) are related
with the use of nuclear weapon and nuclear
disarmament obligations (however, the Court
decided against their admissibility); Jadhav case
(2017-2019) focuses on the interpretation of
the right of consular notification and access.?”
One advisory opinion was delivered in the
selected period: the Chagos Archipelago advisory
opinion (2017-2019) deals with the issues of the
continuing administration of a territory in the
context of the decolonisation process and the
peoples’ right to self-determination.

3.3. Human rights in the ICJ’s recent ju-
risprudence

3.3.1. Nuclear weapons and human ri-
ghts

The devastating consequences that nuclear
weapons have for the environment, humanity,
international peace and security and the whole
Planet stipulate a general understanding of
their extension to the fate of peoples and lives
of individuals as well. Unfortunately, the
international community has not managed to
reach a consensus on the complete prohibition of
the production, compilation and use of nuclear
weapons for decades (although there have been
relevant developments recently, as discussed
further), differently from other two types of
weapons of mass destruction, bacteriological
and chemical weapons.?®

Recalling the Advisory opinion on the use of
nuclear weapons delivered by the ICJ in 1996%
(“1996 Advisory opinion”), in the world of nuclear
threats and, still, legal uncertainties as regards
complete nuclear disarmament, the Marshall
Islands cases brought by the Marshall Islands
against nine States*® before the ICJ in 2014,
looked much promising. In the 1996 Advisory
opinion, having reminded of the international
community’s duty of nuclear disarmament
negotiation (completing disarmament)?!
and having indicated the applicability of the
international humanitarian law to the use of
nuclear weapons®?, the ICJ has refrained from
an explicit and unconditional statement that
the threat by or use of nuclear weapons was
illegal under international law.?* Although the
Court supported the findings by lack of “existing
customary and statutory (conventional) law”
which would establish “comprehensive and
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universal prohibition”3* of nuclear weapons, the
1996 Advisory opinion, delivered in a “dramatic
hearings”*® with a huge States’ participation
and followed by dissenting opinions, inspired
discussion and criticism (mostly related with the
Court’s failure to state explicitly the illegality of
the use of nuclear weapons).3°

In the 1996 Advisory opinion the issue of
the violation of human rights caused by the
use of nuclear weapons was made subject to
the violation of international humanitarian
law. Two principles, the prohibition of causing
unnecessary suffering to combatants and the
principle of distinction between combatants
and non-combatants, were followed by
statements, that they (a great many rules of
international humanitarian law) reflected
“elementary considerations of humanity”,
were “fundamental” and “constitute[ed]
intransgressible principles of international
customary law”.%” The following reference was
made to the right to life as established in the
International Covenant on Civil and Political
Rights®®: “whether a particular loss of life,
through the use of a certain weapon in warfare,
is to be considered an arbitrary deprivation of life
contrary to Article 6 of the Covenant, can only
be decided by reference to the law applicable in
armed conflict and not deduced from the terms
of the Covenant itself”*°. According to S. Casey-
Maslen, “[w]hat the ICJ is effectively saying
is that the use of a weapon in the conduct of
hostilities — at least in a situation of international
armed conflict — will only violate human rights
law if that use also constitutes a violation of the
rules of [international humanitarian law]”# (as
international humanitarian law is lex specialis).

The widespread catastrophic consequences
of nuclear weapons on the environment and
humanity were, indeed, recognised in the said
advisory opinion (the Court indicated “their
capacity to cause untold human suffering, and
their ability to cause damage to generations
to come”*!) also in numerous UN General
Assembly’s  resolutions®? and other legal
instruments; however, they do not contain an
explicit statement on the violation of (particular)
human rights (and international human rights
law) caused by the use of nuclear weapons.
In this respect it should be emphasized that
on 30 October 2018 the UN Human Rights
Committee adopted a new General comment N°.
36 on Article 6 of the International Covenant

on Civil and Political Rights, the Right to Life,
which concludes that the threat or use of nuclear
weapons is incompatible with the right to life
and may amount to a crime under international
law.#* The author supports the view that the
use of nuclear weapons violate human rights
(or some of them): those who suffer are people,
each and every human being.** Certain human
rights (as the right to life) may be affected
directly, other violations may follow from the
nuclear weapons’ disastrous consequences on
the environment. As the Court recognizes, “the
environment is not an abstraction but represents
the living space, the quality of life and the very
health of human beings, including generations
unborn”.* S. Casey-Maslen cites L. Doswald-
Beck who indicates that “[tlhe enormous
destructive effect of a nuclear detonation, as well
as the long-term radioactive effects, is likely to
result in the finding of a violation of some or all”
of a range of human rights”; “[i]n this regard,
she cites inter alia the rights to life, to humane
treatment, to a healthy environment and to
the highest attainable standard of health”.*¢ S.
Casey-Maslen concludes that “the static nature
of [international humanitarian law| stands in
stark contrast to the progressive dynamism of
human rights”.*

On the one hand, the Marshall Islands cases,
which ended without a judgment on the merits
as the Court decided there was no legal dispute,
closed the door for a more elaborate clarification
on the issues of complete nuclear disarmament
and perhaps the impact of nuclear weapons on
human rights (law); on the other hand, these
cases have reminded of the legal uncertainties in
the face of decades-long threat of nuclear weapons
and to some extent fostered the movement on
complete nuclear disarmament. The decisions
against admissibility (adopted by the Court’s
President’s casting vote) revealed different views
of the ICJ Judges expressed in their dissenting
opinions, criticism by non-governmental
societies, academics and discussion in other
forums.*® These are, however, outside the scope
of this research, focusing on human rights. In
this respect the author notes that the Marshall
Islands cases have, still, highlighted the fatal
consequences of nuclear weapons on humanity,
the fates of peoples and each individual. As
expressed in the dissenting opinion of Judge M.
Bedjaoui, “[s]ince one sad morning in August
1945, nuclear weapons, an insane means of
mass destruction, have left the entire human
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race living under a death sentence. For 70 years
they have been part of the human condition.
They enter into all calculations, all designs, all
scenarios of international life”.* Furthermore,
Judge A. A. Cancado Trindade in his dissenting
opinion indicates the violation of human right
to life and breach of international human rights
law: “Testimonies before the IC]J, in the course
of contentious proceedings (in 2016) as well as
advisory proceedings (two decades earlier, in
1995), leave it quite clear that the threat or use
(including “testing”) of nuclear weapons entails
an arbitrary deprivation of human life, and is in
flagrant breach of the fundamental right to life.
It is in manifest breach of the [international law
of human rights|, of [international humanitarian
law], as well as the Law of the United Nations”.>

It should be noted that on 7 July 2017
the Treaty on the Prohibition of Nuclear
Weapons was adopted (with 82 signatories, 40
parties not yet in force)®'. This is a significant
achievement as it establishes a comprehensive
set of prohibitions as regards the participation
in any nuclear weapon activities, including
the obligations not to develop, test, produce,
acquire, possess, stockpile, use or threaten to use
nuclear weapons. The cornerstone of the global
non-proliferation regime and the foundation
for nuclear disarmament has been considered
the Treaty on the Non-Proliferation of Nuclear
Weapons of 1968, in force from 1970, which
in the words of K. Ambos and M. Lippold, “is
based on a compromise: non-nuclear-weapon
States are under an obligation to remain non-
nuclear-weapon States, while nuclear-weapon
States are under an obligation to negotiate
in good faith with a view to becoming non-
nuclear-weapons States”.”> Thus the adoption
of the 2017 the Treaty on the Prohibition of
Nuclear Weapons was a step forward, “an
outcome of the discourse centred on promoting
greater awareness and understanding of the
humanitarian consequences that would result
from any use of nuclear weapons”.>

3.3.2. The right of peoples to self-deter-
mination

The right of peoples to self-determination
is a specific right: a collective right (belonging
to peoples not to minorities), listed among
the principles of international law and the
purposes of the United Nations®, forming the
ground for the realisation of individual rights®’,

bearing the character of the rule jus cogens and
erga omnes®. Established in the context of the
decolonisation process (which has been an issue
“of particular concern to the United Nations”®7),
the right has not been confined to it and has
neither become irrelevant, nor repealed since
then. The belief that it “will not disappear as
an issue that has the potential to create serious
conflict in the future” expressed by H. Hannum
in 1998%, remains fully valid today. Being
rather complicated in its practical realisation®,
the right of peoples to self-determination has
been brought before the IC] not only once. This
“fundamental human right”® contains much
controversy, including, for example, the legality
of secession, emergence of a new State, which is
actually an issue of not only law but also fact.
In the view of H. Hannum, “[s]Jome things are
too important to be left to lawyers, and I think
that self-determination might be one of those
issues”.°!

The Chagos Archipelago advisory opinion®
is a reminder of the standing importance of the
right of self-determination, witnessing that the
decolonisation process is not yet complete and
indicating the development of this right. As
noted therein, “international law is not frozen at
the date when the first steps were taken towards
the realization of the right to self-determination
in respect of a territory”®, “State practice and
opinio juris, i.e. the acceptance of that practice
as law (Article 38 of the Statute of the Court),
are consolidated and confirmed gradually over
time”.%* Established in the Charter of the United
Nations of 1945%, Declaration on the Granting of
Independence to Colonial Countries and Peoples
of 1960, International Covenant on Civil
and Political Rights of 1966 and International
Covenant on Economic, Social and Cultural
Rights of 1966, Declaration on the Principles
of International Law of 1970, the right has
further evolved in resolutions, mainly adopted
by the UN General Assembly®, unilateral acts
of States and construed by the ICJ. As the ICJ
is limited to inter-State petitions, peoples do
not have a right to institute proceedings even
in cases, much related with their status. For
example, in the East Timor case (Portugal v.
Australia)’, “East Timorese people had no locus
standi to request intervention in the proceedings,
not even to present an amicus curiae, although
the crucial point under consideration was that
of sovereignty over their territory””!. Today,
Democratic Republic of Timor-Leste (formerly
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East Timor) is one of the newest UN Member
States, admitted to the organisation in 2002 as
191 Member State, following the referendum
where Timorese people voted to begin the
process of independence from Indonesia’.

Judgments and advisory opinions delivered
by the ICJ before the Chagos Archipelago
advisory opinion referred to the above listed
legal sources which established the right of self-
determination, explained the evolution of the
right at issue, emphasized States’ obligations
in respect of that right, recognized the right
of peoples to self-determination as a right
erga omnes. For example, in the case Legal
Consequences of the Construction of a Wall in
the Occupied Palestinian Territory”® (Advisory
Opinion on Palestine) the Court has reminded
of the applicability of the right to non-self-
governing territories and that it was a right
erga omnes’. In the above mentioned advisory
opinion and the Western Sahara advisory
opinion” emphasis was made to the UN
General Assembly’s resolutions. In the Advisory
Opinion on Palestine, having stated that “the
existence of a Palestinian people [was] no longer
an issue”, the Court referred to their right to
self-determination as established in numerous
GA resolutions.” The Court indicated that the
construction of the wall by Israeli in the occupied
Palestinian territory (along with measures taken
previously) severely impeded the exercise of
this right and this was Israeli’s breach of the
obligation to respect that right’’, which the
Court ordered to respect’® as the “obligation erga
omnes””’, and therefore “all States [were| under
an obligation not to recognize the illegal situation
resulting from the construction of the wall in the
Occupied Palestinian Territory”, “not to render
aid or assistance in maintaining the situation
created by such construction”.®® The Western
Sahara advisory opinion also emphasized the
importance of the respect for the will of people
in the context of the administering power.

Accordance with International Law of
the Unilateral Declaration of Independence in
Respect of Kosovo®' (Kosovo advisory opinion),
which preceded the Chagos Archipelago advisory
opinion, was also accompanied by dissenting
opinions and discussed by academics. The
Court limited itself to deciding on the legality
of the declaration of independence, however,
has not elaborated on the issue of secession
(conditions thereof, remedial secession, etc.).

Nevertheless, it recognised that “the scope of the
principle of territorial integrity [was] confined to
the sphere of relations between States”®?, thus
the principle does not preclude peoples’ exercise
of their right to self-determination by declaring
independence. The declaration of independence
of Kosovo of 17 February 2008 did not violate
international law, - the interim regime under
the UN administration was not an obstacle for
the expression of such genuine will of Kosovar
people who (Kosovo Albanians) had faced long-
lasting systematic repressions, prosecution
and violence.®® The Court, with reference to
its former jurisprudence, summarised the
development of the right of self-determination
during the second half of the twentieth century:
it occurred “in such a way as to create a right
to independence for the peoples of non-self-
governing territories and peoples subject to alien
subjugation, domination and exploitation”.%*
Moreover, the evolution of this right in that
period was “one of the major developments
of international law”.®®> The applicability of
the right to all, including non-self-governing,
territories, under the trusteeship of the League
of Nations (the United Nations) had been
recognised earlier in the Legal Consequences for
States of the Continued Presence of South Africa
in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970).%¢ As
was recognised in one of the separate opinions
to the Kosovo advisory opinion, “the principle of
self-determination has survived decolonization”
and “applies in new situations of systematic
oppression, subjugation and tyranny”*’.

In addition to what was construed in the
previous cases, the Chagos Archipelago advisory
opinion covered an issue of whether the right
of self-determination had crystallised as a
customary rule binding States. International legal
custom was defined in the North Sea Continental
Shelf cases®® and even earlier, in The case of
the S.S. “Lotus”. In the Chagos Archipelago
advisory opinion the Court considered the UN
General Assembly’s resolution 1514 as having
“a declaratory character with regard to the right
to self-determination as a customary norm”*,
that the wording used indicated “a normative
character”'. However, “[tlhe right to self-
determination under customary international
law does not impose a specific mechanism for
its implementation in all instances”??>. The ICJ
concludes that “[bJoth State practice and opinio
juris at the relevant time confirm the customary
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law character of the right to territorial integrity
of a non-self-governing territory as a corollary
of the right to self-determination”.”® The Court
not only declared the right of peoples of non-
self-governing territories to exercise their right
to self-determination in respect of their territory
as a whole, the integrity of which must be
respected by the administering Power, but as in
Western Sahara advisory opinion, stressed the
importance of the genuine will of the people:
“any detachment by the administering Power
of part of a non-self-governing territory, unless
based on the freely expressed and genuine will of
the people of the territory concerned, is contrary
to the right to self-determination”.*

3.3.3. Consular notification and access

In Jadhav case the Court was called
upon to construe States’ obligations under the
Vienna Convention on Consular Relations of
1963% (“Consular Convention”), some two
decades following the preceding judgment in
the case LaGrand (Germany v. United States
of America)®®, which dealt with similar issues.
The alleged violation of individual rights (Article
36 of the Consular Convention) was to be
determined as an object of inter-State dispute.®’
As the Court stated, “Article 36, paragraph
1, creates individual rights, which, by virtue
of Article 1 of the Optional Protocol, may be
invoked in this Court by the national State of
the detained person”.”® The article at issue
“creates individual rights for the detained person
in addition to the rights accorded the sending
State, and consequently the reference to “rights”
in paragraph 2 must be read as applying not only
to the rights of the sending State, but also to the
rights of the detained individual”.”

A jurisdiction is a corollary of the
principle of sovereign equality of States under
international law, as well as a prohibition to
intervene is the affairs of other States. The
principles to justify jurisdiction over aliens
(territorial principle, nationality principle,
passive nationality principle, the protective and
security principle, the universality principle), in
the words of I. Brownlie, “often interweave in
practice” and “each individual principle is only
evidence of the reasonableness of the exercise
of jurisdiction”.!® States may sometimes arrive
at a concurrent jurisdiction and disagree on
the (priority or exclusive) rights to institute
proceedings in such cases.!® Thus the issue,

being rather complex, is even more sensitive
in cases of criminal jurisdiction, related with
the arrest, detention, trial and sentencing of a
foreign national, especially, in cases of corporal
punishment. The lawfulness of the exercise of
jurisdiction depends on not only the existence
of a respective ground (principle) but also the
compliance with all procedural requirements.
When charges are made in respect of an alien,
the receiving State’s obligation to inform a
consular officer of the sending State and to allow
their communication (consular notification and
access) is one of them.

Article 36, paragraph 1 (b) of the Consular
Convention establishes the obligations of the
receiving State towards the detained person and
the sending State. Accordingly, consular officers
shall be free to communicate with the nationals
of the sending State, to have access to them, to
visit and speak with them and to arrange for their
legal representation, respective rights of consular
notification and access belong to nationals. In
Avena and Other Mexican Nationals (Mexico
v. United States of America)'®® (Avena case)
the Court listed three elements of the right
in Article 36, paragraph 1 (b): the right of the
individual concerned to be informed without
delay of his rights under Article 36; the right of
the consular post to be notified without delay of
the individual’s detention, if he so requests; and
the obligation of the receiving State to forward
without delay any communication addressed to
the consular post by the detained person. The
judgment contains reference to the La Grand
case, where the ICJ construed that Article 36,
paragraph 1, established “an interrelated régime
designed to facilitate the implementation of the
system of consular protection”!®, Although the
above listed obligations seem to be quite clear
(in the words of the Court “[t]he clarity of these
provisions, viewed in their context, admits
of no doubt”'*), the cases before the Court
reveal that these requirements are not always
satisfied. Usually, States do not in general argue
the existence of the obligations of consular
notification and access; however, disagree on the
conditions of their application: the persons in
respect of which they apply, the consequences of
the refusal of the right by a national, the meaning
of “without delay”, etc. All these aspects should
be clarified in the context of a particular case.

Among the issues construed in the Court’s
jurisprudence on consular notification
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and access was the issue of a national’s
request (or refusal) as regards the provision
of consular information. The IC] stated
that “the clear duty to provide consular
information under Article 36, paragraph
1 (b), [did] not invite assumptions as to
what the arrested person might prefer, as
a ground for not informing him <...>
[it] rather [gave] the arrested person, once
informed, the right to say he nonetheless
[did] not wish his consular post to be
notified'®.” However, under Article 36,
paragraph 1 (c), the sending State’s right to
provide consular assistance to the detained
person may not be exercised (consular
officers shall refrain from taking an action
on behalf of a national) “if he expressly
opposes such action”.'® The exercise of
the rights or the sending State also depends
upon notification by the authorities of the
receiving State.

One of the issues that required clarification
in majority of cases under the current analysis
was the meaning of “without delay”, as
established in Article 36 of the Consular
Convention. For example, in Avena case
having established the violation of the duty to
be informed “without delay” in 47 cases, the
Court denied that “without delay” was to be
understood as “immediately upon arrest and
before interrogation”!?’. Nevertheless, this does
not release a State from a duty of notification
in such cases: “there is nonetheless a duty upon
the arresting authorities to give that information
to an arrested person as soon as it is realized
that the person is a foreign national, or once
there are grounds to think that the person is
probably a foreign national”'°®. “Without delay”,
as established in Article 36, paragraph 1 (b),
means informing by the receiving State (at the
request of the detained person) the consular
post of the sending State of the individual’s
detention; forwarding by the sending State
any communication by the detained person
addressed to the consular post and also informing
the person concerned of his rights under this
subparagraph!'®.

In Jadhav case the examination of the
alleged violations of Article 36 of the Consular
Convention not only contributed to the
clarification of the issues already revealed in the
Court’s previous jurisprudence, as presented
above, but also complemented the case law in
several new aspects. Arrest and detention by
Pakistan of Mr. Kulbhushan Sudhir Jadhav

accused of involvement in espionage and
terrorism activities and sentenced to death by
military court in Pakistan was the ground for
the claim of India, which inter alia asked to
declare that Pakistan had violated Mr. Jadhav’s
“elementary human rights” (Article 14 of the
International Covenant on Civil and Political
Rights).

For the first time the Court was called
upon to elaborate on the scope of Article 36,
namely, its application to persons accused of
espionage. Having observed that there were
neither any references to cases of espionage in
the Consular Convention, nor exceptions to
the applicability of the Article, having noted
that interpreting otherwise would have run
counter to its purpose (to facilitate the exercise
of consular functions relating to nationals
of the sending State) and having applied the
methods for treaty interpretation (including
travaux préparatoires)''’®, the Court concluded
that the Article at issue did not exclude persons
suspected of espionage'!'!. In the words of the IC]J,
“any derogation from Article 36 of the Vienna
Convention for political or security grounds
may render the right related to consular access
meaningless as it would give the receiving State
the possibility of denying such access”.!'? This
conclusion was not repealed by the existence of
the Agreement on Consular Access concluded by
India and Pakistan in 2008, point (VI) of which
stipulated that “[iJn case of arrest, detention or
sentence made on political or security grounds,
each side may examine the case on its merits”
and, according to Pakistan, was to be applied
instead of the Consular Convention. The Court,
however, did not upheld that view: “<...> point
(vi) of the Agreement cannot be read as denying
consular access in the case of an arrest, detention
or sentence made on political or security grounds.
Given the importance of the rights concerned
in guaranteeing the “humane treatment of
nationals of either country arrested, detained or
imprisoned in the other country”, if the Parties
had intended to restrict in some way the rights
guaranteed by Article 36, one would expect such
an intention to be unequivocally reflected in the
provisions of the Agreement. That is not the
case”.''? Article 73, paragraph 2, of the Consular
Convention refers to subsequent agreements
intended to “confirm, supplement, extend or
amplify” the Convention. As the aim of the
Consular Convention is “to uniform standards
for consular relations”, the Court was of the
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view that parties had not intended to displace
obligations under the Consular Convention.

As regards the notification “without
delay” (Article 36, paragraph 1 (b), of the
Consular Convention), reference was made to
the judgment in Avena case reminding that
this was to be determined on the basis of each
individual’s circumstances. Having taken into
account the circumstances of the Jadhav case,
the Court considered the term of some three
weeks after the arrest as constituting a breach of
the obligation to inform “without delay”.!'4

In Jadhav case the Court has also construed
the manner of informing. As the Consular
Convention does not specify the manner inwhich
the receiving State should inform the consular
post of the sending State of the detention of
one of its nationals, it enough to establish that
“the information contained in the notification is
sufficient to facilitate the exercise by the sending
State of the consular rights envisaged by Article
36, paragraph 1, of the Vienna Convention”!'®.

4. CONCLUSION

Although the jurisdiction of the ICJ is
neither limited to human rights cases, nor
designed for individual complaints, the Court
is the “World Court” for deciding fundamental
issues of international law, including human
rights. Each time the Court is called upon to
construe principles and rules of international law
in cases containing such issues as, for example,
genocide, war crimes or crimes against humanity,
international humanitarian law, diplomatic and
consular law or the right to self-determination,
it actually examines human rights issues and
contributes to the development of international
law on human rights. Moreover, the Court has
recognised certain rules and principles as jus
cogens (e.g. prohibition of genocide, slavery,
torture, etc.) and erga omnes (e.g. the right of

peoples’ to self-determination). In the past five
years (2016-2020) human rights have been on
the Court’s agenda in both, contentious cases
(mostly) and advisory proceedings. The same
period witnessed significant human rights
developments in universal international and
regional levels. Among the recent jurisprudence,
the author distinguished five human rights
related cases, four judgments in contentious cases
(proceedings in three of which were instituted
by the same applicant) and an advisory opinion.
These cases contain extremely significant
issues: nuclear weapons and human rights,
the right of peoples to self-determination and
consular access. Although in much promising
Marshall Islands cases the Court decided against
admissibility and thus precluded expected
clarification on the issues of complete nuclear
disarmament (and perhaps nuclear weapons’
impact on human rights), they reminded of the
catastrophic consequences of these weapons for
humanity, peoples and individuals and to some
extent contributed to the campaign for complete
nuclear disarmament. Recent developments in
this field contain the adoption of the Treaty on
the prohibition of nuclear weapons and growing
recognition that the use of nuclear weapons
violate certain human rights (the right to life).
The Chagos Archipelago advisory opinion not
only emphasized the standing importance of
the right of peoples to self-determination and
reminded that the process of decolonisation
is not complete, but also contributed to the
development of this collective right by construing
new aspects, including the recognition of the
customary nature of this right. The Jadhav case
enriched the meaning of consular notification
and access under Article 36 of the Consular
Convention: the scope of application of Article
36 shall not be limited due to charges of
espionage.
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the Permanent Court of International Justice
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. As, for example, the right of peoples to self-
determination (see further Subsection 3.3.2 of
the current article). Generally, the prohibition
of genocide, apartheid, racial discrimination,
torture and slavery is also considered as jus
cogens (the list is not exhaustive).
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