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ABSTRACT

In order to establish the relationship between 
affirmative actions and human rights as 
problematic, this article is aimed to discuss how 
the construction of vulnerability as a natural 
fatality was a resource to justify individual 
differences and, for that reason, the dominance 
of some identities over others. Under the context 
of scientific positivism and social welfarism, any 
discussion about human dignity were displaced 
because of the certainty of a natural inequality. 
Nevertheless, the emergence of the concept of 
human dignity in the Universal Declaration of 
Human Rights and the subsequent Covenants 
on political and civil rights and social economic 
and cultural rights and later in many of worlds 
countries constitutions allows to think of human 
dignity as the hard core of human rights and 
thus as a solid legal tool for the emancipation 
of subjugated identities. This makes it possible 
to abandon the idea of vulnerability in order to 
focus attention on the contexts and the violating 
agents and to give a strong character to the 
violation of rights. Under these arguments, it 
is proposed in this article that the only way to 
justify affirmative action is to consider it as an 
obligation and not, as some authors claim, as a 
right.
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1. INTRODUCTION
For about a couple of decades, it has 

been common to talk about vulnerable people, 
groups and populations or, in the best of cases, 
situations of vulnerability. This discourse has 
been useful to describe a series of personal 
characteristics, as well as material situations 
associated with a kind of weakness – constitutive 

in the case of people and structural in the case 
of situations – that appears given and that 
although not considered unchangeable, in any 
case this is due to the ex post intervention of 
social agents, including therapists, coaches, 
social workers, foundations and other instances 
of public and private assistance. My interest in 
this text is to discuss the natural existence of 
this vulnerability, as well as to critically review 
the mechanisms that produce it. In particular, I 
would like to emphasize that, precisely from the 
perspective of rights, affirmative action – which 
has been placed in the collective imagination 
and in public policies as a mechanism for 
compensating those groups whose identities 
have historically been constructed as deserving 
of inequality – it is visualized and conceptualized 
as a reparatory act – historical and current – of 
the damage caused to the dignity of the identities 
violated, accumulated through generations.

This discussion becomes topical in the 
context of a kind of reaction against a series of 
movements to make this vulnerability visible 
which, having redressed the status of various and 
potentially all identities subjected to discourses 
and practices of historical dominance, affirms 
that said movements generated “imbalances” 
in relations of equality by favoring emancipated 
identities to the detriment of their former 
dominators.

I begin by making a brief recount of the 
way in which the construction of the concept of 
vulnerability favored an underestimating view of 
individual differences in favor of the justification 
of the historical dominance of some identities 
over others, to later raise the relevance of the 
concept of human dignity as criterion of claim 
against said undervaluation. Finally, I argue 
that in the context of the Constitutional State 
Guaranteed of Rights, the traditional concept of 
affirmative action can be interpreted as a way 
of complying with the obligations to guarantee 
fundamental rights, as well as with the duties of 
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reparation and prevention that it imposes to the 
State our General Constitution.

2. VULNERABLE PEOPLE? OR 
VULNERABLE CONTEXTS AND 
INFRINGEMENT AGENTS
During the second modernity, the 

interventionism of the Welfare State was not 
reduced to the markets, nor was the prevention 
of social conflicts limited to the escape valve 
that in this context represented the new labor 
benefits or social rights (Wallerstein, 1996). 
The risks of social emancipation were also 
thematized in the sphere of scientific rationality, 
where social and natural sciences, under the 
paradigm of scientific positivism and its political 
correlate, social welfare, built, on the one hand, 
a certain way of appreciating the world based 
on a model of society similar to this new phase 
of organized capitalism and on an ideal of the 
human being convergent in turn with that social 
model; and on the other, a broad social control 
strategy aimed at dealing with behaviors and 
visions that do not converge with such models 
(Cohen, 1988). 

This gaze was built from a normocentric 
epistemological position, from which the 
difference was naturalized and undervalued in 
the face of a project of society that, based on 
molding and discipline, should be straightened 
towards normality (Foucault, 2003 [1975]). From 
this perspective, science produced a series of 
discourses that, pretending to describe, ended up 
prescribing socially desirable ways of being that 
became referents in the various fields of science 
related to human beings and society. Under the 
model of medicine, other disciplines built their 
work on the basis of binomials whose common 
denominator has been the identification of 
mutually exclusive poles such as those seen in 
the opposite normality / abnormality, health 
/ disease, legality / deviation, functionality / 
dysfunctionality, capacity / disability, civilization 
/ barbarism, homosexuality / heterosexuality, 
success / failure and many others in which a 
positive, aspirational or inclusion pole was 
identified, and other negative pole, of rejection 
or exclusion. The undervaluation standardized 
the diversity of possibilities present at the pole 
of exclusion and thus affirmed it as a hierarchy: 
between men and women, adults and minors, 
whites and natives, normal and abnormal, 

healthy and sick, putting in the same bag, for 
so to speak, the various ways of being a man, 
of being a woman, the multiplicity of existing 
ethnicities, functional diversity and sexual 
diversity. 

But at the same time that the poles were 
defined, their vectors were also defined - towards 
inclusion and towards exclusion - which has 
represented a continuum that indicates attitudes 
that historically have constituted practices 
ranging from annihilation to overprotection. On 
the one hand, by instituting forms of exclusion 
that go through indifference and rejection, until 
reaching the physical destruction of those who 
are considered to have been born or have fallen 
into the negative pole of the continuum; on the 
other, producing forms of inclusion that, from 
compassion, guardianship, custody, healing, and 
even physical transformation, reach the extreme 
of being annulled by overprotection.

The West is a tributary of the Judeo-
Christian culture, which largely revealed these 
vectors long ago in the dialectic expressed in 
the Bible between the vindictive God and the 
merciful God in the face of the imperfect figure 
of the sinner, who to avoid hell and aspire 
Heaven was to be purified through penance. 
Likewise, among the intolerant who, in the 
face of otherness express rejection, exclusion 
and annihilation, and the tolerant ones who, 
on the contrary, accept otherness as long as it 
dissolves through assimilation with sameness, 
normalization mediates. 

Indeed, normalization constitutes the 
element of mediation that is directed from 
the negative pole, of handicap, rejection or 
exclusion, towards the positive, aspirational 
or inclusion pole. Without this meaning that 
historically situations in which extermination 
has been the solution have not been verified, 
having been born or having fallen into the 
negative pole of the binomial does not in itself 
mean a fatality that cannot be resolved, because 
the transit towards the positive pole, which 
represents an aspiration concerning inclusion, 
is possible via normalization. The sense of 
rescue that this normalizing action implies can 
be found in the various forms of treatment that 
since the 19th century have been represented in 
concepts such as re-socialization, re-adaptation , 
re-personalization, re-education, re-habilitation, 
and corrective intervention practices - such as 
those derived from orthopedics or aesthetic 
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surgery– which account for actions that are 
assumed as solutions destined to solve what 
from this normalizing perspective is meant as 
problematic; to return to the canon of normality, 
that is, to what is considered abnormal.

In this way, normalizing is synonymous 
with rescuing, which gives the normalizing 
subject a saving halo, of superiority justified 
not only by the fact of being normal himself, 
but above all by his capacity for normalization. 
As Foucault (1996) pointed out, this sustained 
capacity in scientific knowledge translates into 
power, and in the sense in which it is applied 
here, in a form of submission that is considered 
necessary to the extent that it is justified as an 
obligation to help those who are at risk of being 
finally excluded or annihilated. Thus, the person 
who is the object of the rescue is minorized, so 
to speak: he or she does not know, cannot, does 
not want to, need his or her custodian, tutor 
or therapist because they alone are not able to 
overcome their abnormal condition.

Under the general paradigm of positivism, 
the health and the behavioral sciences have 
contributed to construct as a natural weakness 
- genetic, congenital or acquired - the difference 
that is the product of comparison with what is 
considered naturally normal. In the same way, 
the social and political sciences, aligned with 
positivism and functionalism, have in turn 
contributed to constructing as social minorities 
- racial, sexual, and cultural - the groups that, 
as a result of a sort of natural lottery1 are at 
a disadvantage compared to the majority, 
considered as the canon of social normality. 
From the above, two veins emerge that basically 
share purposes: the first generated a scientific 
tradition destined to build explanations about 
the natural origin of differences and their 
hierarchy; the second gave rise to a range of 
political traditions that are based – and in some 
cases justify – on the advantageous relationship 
of the majority over the minorities.2 

To put it another way, technical-scientific 
rationality and its expressions in the political 
field built a hypothetical model of normality 
and based on this they signified the divergences 
with respect to it as scientifically or politically 
explainable disadvantages and also scientifically 
and politically correctable. This, secularized the 
versions that attributed these divergences to 
supernatural reasons, but they also naturalized 
them, attributing the monopoly of their 

explanation, but also the prerogative regarding 
the possibilities of intervening, depending on 
the case, ex ante to prevent them or ex post 
correct them.

Within that culture, a large part of scientific 
action, both in the field of nature and in politics, 
was oriented towards identifying the factors that 
could lead to these weaknesses, thematizing 
them as risks. In fact, the idea of   risk has been 
present as a constant oriented towards the 
possibility of its annulation, which has been 
translated into a whole series of devices that, 
from the medical, to the social and political 
fields, made up a whole strategy of intervention 
destined, depending on the moment of 
intervention, to the identification, control and 
avoidance of risks, or to damage control.

The concept of vulnerability is, in fact, a 
tributary of scientific technical analyzes related 
to the risks of the occurrence of disasters, wars, 
epidemics and other fatalities; transferred to 
the analysis of people and societies, when it 
is attributed to the person’s own constitutive 
natural weakness, then that risk is the one that, 
it is affirmed and, makes them vulnerable - as has 
been said of women, girls, boys , the elderly and 
people with disabilities; if the risk is attributed 
to their environment, then vulnerability is 
placed outside, as a situation of vulnerability –as 
has been said about poverty, migration, prison 
or cultural and social backwardness. In any 
case, seen in this way, vulnerability appears as 
a fact, a given condition, an accident, a fatality, 
a pity that, not being anyone’s fault, confirms 
the innocent status that makes the vulnerable 
deserving of benevolence, the duty of attention 
and the duty of care on the part of the non-
vulnerable.

In this context, a whole grammar associated 
with the intervention model was produced and 
gradually validated which, as Stanley Cohen 
has pointed out, configured a broad strategy of 
institutional control of people and situations, 
based on the need to prevent or correct natural, 
health, social, economic, political, criminal risks, 
which, depending on the field of the intervention, 
has been carried out by the State through the 
sciences, especially medical and behavioral 
sciences, whose institutionality worked as a 
framework destined to locate the various forms of 
social deviance, for its prevention or anticipation 
and subsequent re-prosecution.
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This has been the rationality that has tried 
to explain homosexuality and other forms of 
sexual diversity as psychopathies, criminality 
as a product of dangerousness, disability as 
a disease, poverty as a product of cultural 
backwardness, and cultural backwardness as a 
product of barbarism. It is also this look that 
makes us assume predetermined biological 
roles for the sexes, and the one that in general 
naturalizes individual and social differences, but 
also the one that hierarchizes them. While it is 
true, these explanations have often been built 
on the basis of very large amounts of data and 
observations based on intense scientific activity, 
it has been the epistemic framework from which 
these data have been extracted and interpreted 
that have produced the minorizing effect of that 
hierarchy that is made to appear as natural.

Bordieu (2000) has shown how these forms 
of domination are constituted as habitus or ways 
of doing and thinking which are configured on 
the basis of the subjective internalization of the 
objective structures that determine the difference 
and their interpretation as margins of maneuver 
that function as mechanisms of orientation 
for the action of dominators and dominated, 
establishing a place for each one that, although 
it is not unchangeable, abides in principle by 
the rules of the game established in the field 
of interaction. This explains why even in some 
cases, the violated subject is not only not aware of 
his or her violation but also actively participates 
in the process and even in its reproduction from 
his or her position of vulnerability. The same 
applies to understanding the blindness of the 
violating agent who, paraphrasing Marx, is 
the victim of his own domination. Bourdieu’s 
position also helps to explain how the scientific 
colonization of the West occurs in territories that 
are originally not Western, as is the case in Latin 
America, where the structures of domination – 
the fields in Bourdieu’s terminology – transfer 
the agents who participate in their habitus 
originated in the Western culture, imposing 
views and ways of doing and thinking that 
are limited to the pre-established margins 
of maneuver in these fields. In this way, the 
differences produced within the fields are due 
to the different amounts that a specific agent 
achieves during his life as a product of the total 
accumulation among different forms of capital - 
economic, social, cultural and symbolic – which 
are what ultimately define their position within 
the field. From this perspective, neither position 

nor inequality are the product of chance, but of 
pre-existing objective structures - differentiating 
institutions, laws, practices and policies - that in 
interaction with the subjectivity of the agents, 
both dominant and dominated, are expressed as 
inequality.

With Bourdieu, but beyond his position, 
it is thus a world constituted by symbolic 
structures of domination in which the largest 
available capital represents a hypothetical ideal 
of normality – hypostated in the figure of a 
supposedly majority Western male, rational, 
heterosexual, educated, and economically and 
culturally lofty – who admits difference precisely 
as an affirmation of the status quo.

In the absence of a framework that explains 
difference and inequality as a product of the 
structural violence of contemporary societies, 
scientific positivism placed the reasons for the 
difference in nature and in this process minimized 
those considered different - not only in the sense 
of making him less as a person, but also in the 
sense of constructing them as a minority – and, 
by placing vulnerability within or around him, 
he ended up violating him. Needless to say that 
to a large extent, this rationality has served to 
sustenance the Judeo-Christian morality that 
sees in these hierarchical natural differences the 
materialization of divine designs.

If, on the contrary, the structural reasons 
that give rise to it are appreciated, vulnerability 
cannot be considered as a natural, accidental 
or product of (bad) luck, but as the effect of 
an action of vulnerability that is attributable 
to agents and contexts of vulnerability. The 
notion of vulnerability offends because it only 
recognizes the value of people based on their 
proximity to the canons of normality, because 
in fact it excludes and in the worst case, even 
ends up annihilating otherness and because it 
hides, invisibilizes or disguises those responsible 
for the offense. 

3. THE RECOVERY OF DIGNITY AS THE 
FOUNDATION OF HUMAN RIGHTS
Without a doubt, domination and violence 

have been associated with the most basic needs 
for survival. As Peter Singer (2003) suggests, 
it is possible that even the bloodiest genocides 
are reduced to a simple formula but brutal 
in its consequences: my (our) genes, over 
yours (theirs). More or less rationalized, this 
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formula has implied the need to justify the 
supremacy of race, ideas, political ideologies, 
sex, sexual orientation and, in general, all the 
human characteristics from which differences 
susceptible to violation can be derived. In this 
sense, I do not find it risky to affirm that, despite 
the call that the French Revolution and the first 
declarations of rights made regarding equality, 
positivism took a decisive step by seeking to find 
a natural basis for differences and consequently 
for the scientific and political justification of the 
undervaluation of some identities at the hands 
of others.

Perhaps that is why It was not until the 
atrocities of the Second World War, both those 
related to the Shoah and the atomic bombs 
dropped by the United States in Japan, to show 
the potential for human destruction, for the 
community of nations to appeal for the first time 
in 1948, in a text of legal scope, to the concept of 
dignity. This is no less it reflects the desire to find 
a basis of communality that calls for respect in 
the uncertain fragility of the differences asserted 
as an argument for dominance, exclusion and 
annihilation. Specify this genealogy of the idea 
of   dignity – one that is a reaction to the contexts 
of indignity in which we have placed certain 
people because of their indignity identities as 
dissident, and not so much a celebration of the 
value inherent in the act, this accidental yes, 
being born human – allows us to be critical of 
that construction of ius-naturalist citizenship 
that naturalized legal personality and created 
compartmentalized spaces for the exercise of 
rights.  This is why, for example, the enlightened 
feminist tradition arises at the time of criticizing 
that the Declaration of the Rights of Man and 
the Citizen of 1789 is, literally, a normative 
horizon where there is still no room for women 
or citizens.

With the passage of time, this same critical 
and modern apprehension of the illustrated 
premises of the Enlightenment – universalism 
of rights, rationalization of political institutions 
so that they give expression to social plurality 
and the reflexivity of citizenship to articulate 
projects of justice that are inclusive – it will 
serve to criticize not only that the original 
project excludes women and citizens, but 
also indigenous people, sexual diversities, 
who, due to migration, have abandoned the 
national institutional frameworks that should 
protect them, among other identities that have 

historically and collectively harmed in their 
dignity (Serret, 2002).

In this sense, probably few concepts have 
had such an old and profuse treatment as that 
of dignity. From classical Greece to the present 
day, the concept of dignity has been the object of 
deep analysis that, together with the attempt to 
define it, have sought deep down to unravel the 
essence of what it means to be human. From a 
historiographical perspective, it is worth noting 
that the common denominator throughout 
centuries of discussion on the subject has to do 
with the need to affirm humanity as a unique 
species - in the sense of privileged – and distinct 
- in the sense of exclusiveness – and therefore 
superior to other human and non-human beings, 
depending on the historical moment in question 
or the philosophical orientation that is assumed. 
In any case, the discussion reflects, on the one 
hand, a trend that up to the 19th century posited 
dignity as equality only among human beings 
who are recognized, for example, capacity for 
reason, as it was raised in Greece, divine likeness 
as Thomas Aquinas considered it, potential of 
fulfillment  according to the Pico della Mirandola, 
or quality of end in the vision of the Kingdom of 
the ends of Kant and distinction with respect to 
who does not possess those attributes, whether 
it is a human being or a non-human being; and 
on the other hand, a trend that, clearly in the 
twentieth century and what is going on in the 
twenty-first, not only does not distinguish, but 
also aims to equalize human beings with each 
other as they have proposed, for example Hanna 
Arendt or Jeremy Waldron , but that maintains a 
distinction, active – as is the case of Peter Singer 
- or passive, with respect to non-human beings. 
From that historiographical look, what seems 
to be a rupture between a period in which the 
interest was to distinguish among human beings 
where the aim is to equalize them, when dignity 
is seen from the perspective of non-human 
beings, that rupture is only apparent and rather 
is revealed as a continum that indicates a slow 
process at the beginning and very accelerated in 
the last century,  of recognition and inclusion 
of all those who belong to the human race, 
regardless of it, as precisely stated in article 2 
of the Universal Declaration of Human Rights 
(1948 [2016]) its ... race, color, sex, language, 
religion, political or other opinion, national or 
social origin, economic position, birth or any 
other condition.
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Thus, it could be affirmed that, despite 
the polysemy that exists around the concept of 
dignity, is recognized as a characteristic that, 
whether it is considered inherent to human 
beings or granted from the exterior to them, 
achieves, for who receives that quality of worthy, 
equivalence with respect to who recognizes it 
or grants it. In any case, neither recognizing 
nor granting it seems to have been sufficient to 
overcome the level of an equalization that, in 
the absence of objectifiable referents, remains 
only as a formal statement. This is what makes 
it possible to affirm that respecting the dignity of 
a human being for the mere fact of being human 
- which implies that having been included 
among beings with dignity - ultimately becomes 
a commonplace, devoid of meaning.

It is clear that formal considerations on 
dignity have failed to establish a solid barrier to 
the processes of scientific and political violation 
of individuals and groups. Rather, even in its 
name, processes have been straightened out that, 
without explaining it; refer to it as a justification 
for the prohibition of practices such as abortion 
or euthanasia. In other cases, it is assumed that 
it is possible to eliminate it, put it on the side 
or definitively expropriate it, as when arguing 
in favor of the death penalty or torture. At the 
height of cynicism, some claim that vindication 
actions intended to include those who have been 
historically excluded offend their dignity because 
they close or reduce spaces that they previously 
had been earned in advance for being a majority, 
because they are male, white, because they are 
Catholic, decent, healthy or normal.

We could even go to the extreme of, to 
visualize dignity, more and more, as a limiting 
concept of barbarism that can take diverse and 
increasingly cruel and sophisticated forms due 
to its association with biopower and corporal 
discipline, affirming that, in a way Paradoxically, 
in order to protect the integrity of bodies and 
subjectivities, human beings have to be conceived 
as sets of rights and freedoms intertwined in an 
indissoluble way rather than as corporeality and 
anatomies that can mean contempt - undeserved 
but real - in the public space. 

Thus, the reaffirmation of one identity 
over others, of the practices that they consider 
imperative for them, seems to constitute the 
main obstacle to guaranteeing an idea of   dignity 
that has contents that are really shared by all 
human beings, susceptible of being recognized 

as such. Hence, building a concept of dignity 
that, while equalizing diversity, does not make 
it invisible and possesses a potential for political 
vindication for the latter is, in my opinion, an 
urgent contemporary need. It is a condition to 
redefine the habits that perpetuate the processes 
of domination.

With that purpose and without trying 
to settle in this brief space a discussion that 
undoubtedly requires a deeper reflection, it is 
of interest in this section to consider dignity as 
a uniquely human characteristic, derived from 
a linguistic agreement made among humans. 
To put it another way, I take it for granted that 
within the black box that represents what we 
call dignity there is a way of approaching it as a 
construct of language, with no other foundational 
reference than the agreement that defines it and 
grants it the place of founding entity of human 
rights,3 at the same time guarantor of equality as 
well as diversity.

For these purposes, I focus on the 
pragmatic dimension of the concept of dignity 
itself, which is what allows us to approach it as 
a linguistic agreement that, notwithstanding 
the historical moment and the philosophical 
school that defines it, represents in any case 
a social construction shared by a community 
of communication for which the elements 
of said definition are valid. And since it is an 
extension of the concept in a modern sense to 
give it authentic coherence with the illustrated 
project, it is clear that, although many ideas 
of dignity can be formulated to remedy the 
political problems of our troubled times - some 
theologically grounded, others that are related 
to the willingness to exercise active political 
participation or some more that are based on the 
ability to put personal interests in parentheses to 
favor those of the community - the truth is that 
not many of these ideas fit plurality of identities 
and life projects that modernity itself observes 
as a consequence of human freedom and not as 
a threat to social cohesion, order and stability. 
Through this approach, I distance myself from 
any substantialist or naturalistic approach to 
human dignity. I do not understand by dignity, 
then, any constitutive characteristic of a human 
being considered as the product of a creator or as 
the sole expression of nature. By human I mean 
rather a symbol, product of the self-reflection of 
intelligences capable of expressing as constitutive 
of their own being and through language, a set 
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of characteristics that are common to them and 
that at the same time make them different from 
other beings to whom, in the proven absence 
of that self-reflection, the self-defined humans 
have heteronominated and identified as distinct 
beings, not human.

I am in aware of the relativity that implies 
a consideration like the one I just raised, which 
is by definition exclusive and which, seasoned 
with any supremacist ingredient, has given rise 
to myths about the superiority of some beings 
over others, of some races over others or of some 
identities over others. However, as I argue below, 
it is such a position that makes it possible to 
historicize the idea of dignity and link it with 
objectifiable references, which also gives the 
concept of dignity a political value.

Up to this point, then, I support the idea 
that idea that both the concept of human 
being and that of human dignity are symbolic 
constructions endowed with the meaning that is 
given to them in a particular hic et nunc and that 
precisely for this reason they are historical and, 
consequently, resignifiable. I now return to the 
subject of agreements and refer to the empirical 
expression of the most recognized agreement 
in the contemporary world in this sense, which 
is the one contained, not only in the Universal 
Declaration of Human Rights referred to above, 
but also in the agreements that derived from 
it, namely the Covenant on Civil and Political 
Rights (UN, 1976 [2016]) and the International 
Covenant on Economic, Social and Cultural 
Rights (UN, 1976 [2016]), both of a binding 
nature where it is agreed in separate preambles, 
that dignity is inherent in the human person 
and that it precedes rights – it is understood, 
those contained in both covenants and based on 
the principle of progressivity to the entire set of 
rights that since then and until now are reflected 
in international treaties and instruments.4 The 
pacts do not define what they mean by human 
dignity, nor by human person, but they reflect 
the international agreement between the 
countries for which each of these instruments or 
both are binding, on the existence of something 
that everyone recognizes as inherent dignity to 
something that everyone recognizes as a human 
person and which precedes human rights whose 
respect is established as the object of both 
instruments; it is clear that if the signatory States 
undertake to protect rights that according to the 

agreement emanate from whatever it is that has 
been considered to call human dignity, which 
in turn is inherent in whatever is considered a 
human person, the rights, rather than protecting 
the human person, protect that dignity, which is 
its source. This consideration makes it possible 
to direct the object of protection of fundamental 
rights towards a nucleus that, by ignoring the 
nature or spirituality of what is protected, 
defines it from what is symbolically represented 
by its fundamental rights. Up to this point, what 
follows is a way to define dignity, not in terms of 
the human person, of which it is only part, but 
of rights, which is where, in the opposite sense, 
it is projected.

This approach makes it possible to separate 
the concept of the human person from his or her 
biology and spirituality and at the same time 
understand why, despite the morphology with 
which someone is born, has the right to choose 
which rights represent him or her: as a man, as 
a woman, as an indigenous person, as a person 
with a disability, etc., whose value therefore 
does not depend on the number of peers with 
whom they share some attribute - whether or 
not they are part of a majority, that is - but 
on that single condition of being human built 
on the basis of his her rights. It also makes it 
possible to distinguish the human being as a 
symbol –that is, as a human person– from the 
human as a member of the animal kingdom, as 
a member of the human race and as a product of 
a supernatural creator.

Thus, giving meaning to this nucleus that 
from this perspective is dignity as a reflection of 
fundamental rights has to do with the possibility 
of finding a mechanism that makes it possible 
to establish, based on rights, content to assign 
meaning to the linguistic construct human 
dignity. At this point, it is convenient to return 
to the UDHR in whose second article states that:

1. Everyone has all the rights and freedoms 
proclaimed in this Declaration without 
any distinction of race, color, sex, language, 
religion, political opinion or of any other 
nature, national or social origin, economic 
position, birth or any other condition.

2. In addition, no distinction shall be made 
based on the political, legal or international 
status of the country or territory on whose 
jurisdiction a person depends, whether it is 
an independent country or a territory under 
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fiduciary administration, not autonomous or 
subject to any other limitation of sovereignty.

Here, again, we find an agreement, this 
time related to those characteristics on which no 
type of exclusion with respect to human rights 
is acceptable. Read contrary sensu, who has 
race, skin color, sex, who has language, religion, 
opinion, national or social origin, economic 
position or political condition, is subject to 
human rights and cannot be excluded from its 
protection. So is any person regardless of the legal 
or international status of the country or territory 
on which he depends, regardless of whether it is 
independent or not. Paraphrasing Arendt, it is 
possible to say that these characteristics define 
their bearers as those persons entitled to have 
rights.

After having gone from dignity to rights, it 
is possible, through what is agreed in Article 2 
of the UDHR, to go from rights to the person, 
who as a person subject to rights is a human 
person, with which it is possible find out which 
of the latter is irreducible to it - in the sense that, 
although the person may be more than these 
attributes, the human person cannot be less than 
them because, in terms of the agreement itself, 
those attributes constitute the reason why such 
a human person is included as a subject of rights. 
Thus, it is possible to test a concept of dignity 
that focuses precisely on those characteristics 
that make us subjects of rights. I assume 
that these characteristics are constitutive of 
human dignity as a linguistic construct, which 
implies that, like human dignity itself, they are 
inherent to the human person construct. The 
set of these characteristics, which are also social 
constructions, therefore represents human 
dignity. None of these concepts is essential; all 
are built by agreements and are therefore also 
different from their natural or spiritual referents. 
This does not mean that they are independent, 
or that they do not exist materially, but in any 
case that they are at a level of reality that may 
be relevant to biology or other natural sciences, 
as well as to morality or religion, but not to 
determine who has or does not have dignity and 
consequently who is the holder of human rights 
and who is not. 

The further development that Article 2 
of the UDHR has had in the constitutions of 
the UN Member States has included other 
characteristics, such as psychosexual orientation 
or identity, education, age, health, disability, 

the marital status and in general those that the 
North American judicial tradition has identified 
as suspicious categories of discrimination.5 
From this, it follows that this enunciation is 
not exhaustive, and that it is possible that all of 
them admit new characteristics not yet explicitly 
stated, but whose entity is similar to those that 
are. Of course, knowing what this similarity can 
consist of requires unraveling the relationship 
there is between characteristics that apparently 
have nothing to do with each other and of all 
of them with the human dignity construction, 
so a brief analysis of all these characteristics is 
necessary. To do so, it is necessary to classify 
them according to what they represent and try 
to categorize them. From this exercise at least 
three sets of characteristics emerge representing 
three dimensions in which the being of the 
human person unfolds, namely:

a) A first dimension that attributes to people 
characteristics with which they are born and 
that it is possible to preserve their entire lives 
such as ethnic origin, age, living or not with 
a disability, sexual orientation and skin color.

b) A second dimension that attributes to them 
belonging to a social group, such as national 
origin, gender, religion, opinions, marital 
status, relationship to the territory and

c) A third dimension that attributes them to the 
economic and socio-cultural reality in which 
people live, such as social status, economic 
position and state of health.

Once this categorization has been made, 
the inclusion within each dimension of new 
attributes makes sense as long as they meet the 
criteria by the dimension in question requires, 
for example, physical appearance as part of the 
individual dimension, gender identity, lifestyle 
or traditions as part of the collective dimension 
and educational level or migration status as 
part of the socio-economic and cultural roots 
dimension.

As can be seen, in all cases the common 
denominator has to do with the fact that these 
are attributes that provide the person with 
identity; they are therefore, in a generic sense, 
identity attributes that in each of the three 
dimensions are part of what it then means to 
be a human person. If, as has been stated so far, 
the agreement that we have derived from the 
UDHR, the pacts and even the constitutions of 
the signatory countries of these international 
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instruments, establishes that dignity is inherent 
to the human person and that it precedes the 
rights, and that the subjects of rights are those 
who possess at least the constitutive attributes 
of each of the three dimensions that are in 
turn constitutive of the human person, then 
it is possible to identify the indissoluble set of 
these dimensions as constitutive also of human 
dignity.

Thus, the first category of identity attributes 
included in the UDHR and subsequently in 
various constitutions would contain what I will 
call the individual dimension of human dignity, 
which abstractly represents human diversity 
and identifies, through the identity attributes 
contained therein, people as unique and 
unrepeatable individuals and in that sense, as 
diverse from each other.6 This dimension gives 
value to the human person as an individual for 
what he or she is, as a manifestation in itself of 
a sex, a sexual orientation, an age, a skin color, 
a physiognomy that are, in all cases, unique and 
unrepeatable and belong only to that person 
as an individual. The second category would 
contain what I will call the collective dimension 
of human dignity, relating to a set of identity 
attributes shared by groups or communities, 
be they original attributes - such as those that 
constitute a nation, for example - or artificial 
attributes - such as those that identify a group as 
citizens of a country or someone as a practitioner 
of a religion or a lifestyle.7 In this case, the value 
of each person as an individual is enriched by 
his or her position at the crossroads of various 
individual identities that are then constituted 
as also equivalent collective identities.  These 
two dimensions of dignity, the individual and 
the collective, have in common that they are 
constituted by identity attributes on which, 
under penalty of impairment or discrimination, 
no one should pronounce or judge - certainly 
not the State, but neither should other people, 
except for the person who is the bearer of such 
identity attributes, who even, only if it is his 
or her will, can accept to modify them. This 
is a demand for respect and protection that 
contributes to overcoming difference through 
the recognition that humanity and its ways of 
being and manifesting are diverse, both in the 
individual and in the collective dimension. From 
this perspective, there is no model of human 
being, morality, culture or of lifestyle, against 
which to construct the other as different, but in 

any case, diversity – physical, moral, cultural or 
of lifestyles - is polycentric and makes all these 
manifestations and ways of being equivalent.

The third category would contain identity 
attributes of what I will call the class or positional 
dimension of human dignity, and refers to 
characteristics that are external to people and 
that nevertheless form part of their identity 
because they determine their social or economic 
position, their state of health, legal or political 
situation, their immigration status and others 
that, on the one hand, mark the here and now 
of the individual and collective dimensions of 
human dignity, and on the other, make visible 
the material conditions that are at the basis of 
social inequality. For this ulterior reason, unlike 
what happens with the individual and collective 
dimensions of human dignity on which no one, 
except the person who is the bearer of the identity 
attributes contained therein, must pronounce, 
on this dimension of class or position, it is 
mandatory to take charge and act, under penalty 
of impairment or discrimination. This is also 
a requirement of guarantee that overcomes the 
idea of accidental structural weakness of the 
material situations in which the three identity 
dimensions of dignity develop.

It should be emphasized that, from this 
perspective, none of these dimensions of human 
dignity makes sense without the others; In 
fact, it is this three-dimensionality that allows 
a definition in the abstract of what, from this 
point of view, would then have to be considered 
as a human person - in a generic sense, as 
humanity - and also, in the concrete, each one 
and each of the historicized human beings who 
are part of it. In a way, this idea, insofar as it 
resorts to universal attributes that no one under 
any circumstances can detach or alienate, allows 
us to affirm, in line with Waldron that… dignity 
now conveys the idea that all human persons 
belong to the same rank, and that the rank is a 
very high rank indeed.8

To this end, it is necessary to make a new 
distinction, this time to separate the formal 
or abstract level of the identity attributes that 
I have referred to the three dimensions of 
human dignity, and another level, contingent 
or concrete, referring to the denominators that 
these identity attributes can assume in the 
particular.9 Paraphrasing Habermas, it is about 
the areas separated by the wall of mist that 
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divides and unites equality with diversity at the 
same time.

By denominators I mean the categories 
that each identity attribute considers at its 
contingent level: man and woman are contingent 
denominators of the identity attribute sex in 
the individual dimension of dignity; Catholic, 
Muslim or atheist, are of the identity attribute 
religion in the collective dimension of dignity; 
and postgraduate, graduate or illiterate are 
contingent denominators of the identity 
attribute level of education, in the dimension 
of class or position of dignity. In the first two 
dimensions of dignity, these denominators 
should be considered purely as distinguishers, 
not as criteria of hierarchy but as a result of 
the distinction between equivalent categories: 
men from women, children from older people, 
illiterate from postgraduates, for example. They 
do not assign or assume values between the 
categories because doing so would contradict 
the demand for respect and protection that the 
formal or abstract level of the attribute, its link 
with any of the first two dimensions of human 
dignity, claims. In the third dimension of dignity, 
on the other hand, denominators cannot only be 
distinguishers, but are also values that denounce 
inequality. This is so in order to comply with 
the guarantee requirement that this dimension 
of dignity demands. 

According to the approach taken in this 
proximation, neither the dimensions of human 
dignity, nor the attributes of identity, and not 
even the denominators that the latter may 
assume, are considered the product of nature or 
creation, but rather, of the social construction 
that endows them meaning. This makes it 
possible to definitively distinguish human 
persons from non-human beings, insofar as, 
unless proven otherwise, the meanings that 
are usually attributed to the life of plants and 
animals are also constructed from the human 
imagination.10 In fact, belonging to a collectivity 
of human persons is what enables them to be for 
other humans and consequently for themselves, 
since they have been them, they and a common 
us - who form, our communities and societies, 
who have given meaning to our being men or 
being women, girls or adults, Catholics or 
Muslims in a here and now in the world. It is in 
this sense that the link between the individual 
and collective dimensions of human dignity 
is symbolically very strong, and even when in 

certain cases, voluntarily, naturally or forcibly, a 
person or a community has had to move towards 
attributes that originally had constituted him 
or her - for example, when he changed sex or 
gender, when one migrates, or when one falls 
ill or imprisoned– the sense of bonding may 
change–the valuation vis-à-vis the other sex, 
vis-à-vis migration, or of conditions imposed 
by illness or imprisonment - but the bond itself 
remains very strong.

The same thing, although in a more radical 
way, occurs with the third dimension of dignity, 
which the human person cannot do without 
either, because if the previous link between 
individuality and collectivity accounts for the 
relational character of human beings, the link of 
these two with the third dimension of dignity, 
that of class or social position, places people 
in a hic et nunc that makes them historical 
beings. For this reason I have insisted that in 
order to consider someone a human person, 
these three dimensions of dignity must be taken 
into account; in other words, a human person 
is someone who possessed an individualized 
identity, who is recognized and acknowledged as 
a member of a collectivity and who is materially 
situated in history. To be human, where to 
be, is a verb and not a noun, is to have been 
individualized, collectivized and historicized 
by others capable of doing so and by oneself. 
A human person is not then a natural datum, 
nor a product of divine creation, but a human 
construction based on his rights; his value does 
not depend, as I have said, on the denominators 
in each of the dimensions of his dignity because 
in the absence of scientific, moral, religious or 
political considerations, its legal status is one of 
equivalence; dignity is therefore an expression 
of that equivalence as a unity in diversity 
expressed in fundamental rights. Hence, to 
infringe fundamental rights is to violate dignity 
and, insofar as dignity constitutes the human 
person, its impairment, its scientific or political 
infringement, destroys it.  

4. AFFIRMATIVE ACTION AS AN ACT 
OF REPARATION FOR THE VIOLATED 
DIGNITY
The recovery of the concept of dignity in 

the first international human rights instruments 
coincides, at least, with the decline of positivism 
and with the emergence of a chain of social 
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movements that gradually and in different 
ways denounced as violence the undervaluation 
of which they were the subjected by morality, 
from custom or from science. Starting in the 
sixties of the twentieth century and to date, 
it is possible to identify a process of visibility, 
affirmation, recognition and inclusion of a set 
of identities that, by dint of struggles, which 
in some cases meant deaths, were positivizing 
their demands as rights Unlike the American, 
French and UDHR declarations and their pacts 
– to a large extent denounced domination by 
the state and the market–, in these cases, the 
international instruments that appeared at the 
end of the century have revealed the domination 
that is built on the day-to-day basis through the 
asymmetries existing in social relations.

To a large extent, these movements were 
forged in the face of various types of impositions 
and obstacles of an economic, social and 
cultural nature. The youth of the middle of 
the last century, for example, reacted to the 
demobilization that, for the adult world of their 
time, implied conceiving the Welfare State as 
a form of light socialism; the Afro-descendant 
community did so, in principle, in the face 
of obstacles to accessing jobs under equal 
circumstances with white people, and women 
rebelled against male oppression. More recently, 
gay, lesbian, bisexual, transsexual, transgender, 
transvestite, and intersex people revealed alleged 
scientific and moral certainties about human 
sexuality as prejudices; people with disabilities 
have shown the limits of medical practice and 
knowledge in the face of their self-determination 
as members of human diversity and indigenous 
people have challenged the hegemony of the 
Western Weltanschauung.

The common denominator in all these 
cases is that the subjects of these stories have 
asserted their identities, as well as their lifestyles 
and their social condition, as equally valuable of 
all those who in the past or present have violated 
them and revealed as prejudices the most well-
founded scientific and moral appraisals about 
the reasons for this violation and the violation 
itself as an infringement of their dignity. As a 
result, gradually the world has witnessed, at least 
in the West, a kind of horizontalization of social 
relations, tending to reduce the asymmetries 
due, as mentioned above, to the violation of the 
dignity of these historically subdued identities.

This process has taken place in the 
context of the rise of a state model -generically 
recognized as the Constitutional State of 
Rights11- which has had to be molded to this new 
multidimensional, multipolar and multiethnic 
reality, whose vocation is to make human rights 
the axis of legal frameworks, public policies 
and the attitudes of governments, institutions 
and citizens in the states in which it seeks to 
govern. This new model has also deployed at the 
international level where it is structured through 
a set of international and regional treaties, 
organizations and mechanisms that have had 
very important consequences in the concrete 
reduction of social asymmetries through the 
judicial debate on human rights.

As a whole, the juridified product of the 
struggles to assert historically subjugated 
identities and the rise of the Constitutional 
State of Rights and its international, regional 
and national institutional framework, have 
contributed to configure a different way of 
appreciating people, precisely on their basis 
of human rights. In sum, the result of all this 
process configures what is known in a generic 
sense as the perspective of rights, and which 
refers to changing the epistemological paradigm 
towards one that allows a construction of the 
world, not as a world of people, but as a world 
of rights.

Among the most important consequences 
that derive from this Constitutional State in its 
guarantor aspect and its perspective of rights are 
the investment that occurs in the relationship 
between morality and rights, between politics 
and rights, and between science and rights, in 
favor of the latter. From this perspective, the 
Guaranteed Constitutional State represents the 
change, from a moral, political or scientific view 
about the world and people, towards one based 
on their human rights. The main reason for this 
change of perspective is related to the finding 
that these normative orders - moral, political 
and scientific - are, each for their reasons, 
generators of exclusion, so that the perspective 
of rights assumes as a political program a task of 
inclusion, through rights.

The social movements that vindicate the 
subjugated identities also made it possible to 
verify that it is not possible to assume that there 
is a single moral order and not even a single 
scientific knowledge and that the perspectives 
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from which it is possible to construct the world 
are as many as identities and lifestyles that can 
be derived according to the point of view of one 
or another of them. This process has signaled 
a kind of emancipation with respect to the 
linguistic labeling that controlled by means of 
heteronominative definitions those who were 
described as weak, minors, sick, abnormal, 
and in a clear tendency towards respect for 
identity, manifested itself as a new language 
that abandoned adjectives –that is descriptive 
definitions – to adopt substantive definitions 
from an autonomous perspective: Hence, the 
abandonment of the concept of minor and the 
current use of children and adolescents, of 
the handicapped for that of the person with a 
disability, of the blind for the blind person, of the 
patient for the user of health services, and so on. 
It should be noted that the process of autonomy 
is a substantial part of identity emancipation 
and the basis of the well-known slogan “nothing 
about us, without us” which undoubtedly 
reflects a justified claim for inclusion.

It should not escape the analysis that in 
this context of emancipation and repositioning 
of dignity and human rights, especially in 
the United States, the so-called affirmative 
actions had their origin in the need to correct 
the inequalities motivated by racism, classism, 
sexism and other deeply rooted attitudes in 
North American society of a discriminatory and 
exclusive nature.

In this sense, it is possible to consider that 
the sociological referent of affirmative action 
lies precisely in the political action of identity 
vindication. Had it not been for these demands 
for inclusion, neither the need for affirmative 
action nor that of its subsequent theorization, 
would have taken place in history. However, and 
without in any way denigrating the value that 
these affirmative actions have had in the social 
repositioning of some identities, it is necessary 
to state that, as long as they are conceived only 
as temporary measures, of a compensatory 
nature, they can hardly be considered as 
akin to the perspective of rights. Precisely, 
what distinguishes affirmative action from 
traditional paternalistic and assistance-based 
on vulnerability programs, is that it is assumed 
that vulnerability is not a permanent condition 
related to people’s identities, but rather that 
there are contexts of vulnerability that generate 
inequality in access to rights and opportunities. 

Theoretically, affirmative action seeks to be 
compatible with people’s moral autonomy and 
capacity for agency, but from the recognition 
that neither one nor the other is possible without 
a material substrate that allows the people to 
visualize themselves on a different horizon 
from that of passivity and submission that the 
discriminatory public culture has naturalized 
and legitimized. However, it is worth asking to 
what extent the temporary nature of affirmative 
action can take address structural dimension 
of inequality and, therefore, it should not only 
prevent future discrimination and reverse past 
discrimination against the specific people who 
are its beneficiaries, but rather consider that it 
is necessary to permanently rethink the market 
system that distributes – rights and opportunities 
- rather than as an invisible hand, as an arm that 
crushes some and exalts others.

As is well known, the concept of affirmative 
action itself refers to compensation granted by the 
state on a temporary basis to guarantee equality 
among unequals in various ways. Conceived in 
the American labor sphere as a mechanism to 
compensate for the inequalities that prevented 
the African-American population from accessing 
jobs traditionally reserved for the white people, 
they soon became a political demand for equality 
and historical compensation for the grievances 
that led to inequality, to which women and, 
gradually, members of so-called minorities also 
has recourse (Ziliani, 2011). In the context of 
the Welfare State and from the perspective of 
liberalism, the temporality of these measures 
was conceived in terms of inclusion policies 
whose duration would depend on the guarantees 
of access – to work, school and social life – 
confirming that inequality had been overcome.

Over time, the necessary recognition of a 
growing number of minorities, as well as the 
problems related to the claims of those who 
belonging to the majorities were still excluded 
due to affirmative actions, the policies that 
supported them were gradually oriented to 
state that the goals they pursued had been 
achieved and that social integration was a reality 
(Rodriguez Zepeda, 2006).

On the basis of the arguments in favor –
as a need for past and present compensation 
for inequality– and against –in terms of what 
has been called inverse discrimination– I find 
problems that must at least be outlined. On 
the one hand, the very fact that affirmative 
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action is based solely on the difference that 
is qualitatively conceptualized as a minority 
in effect raises the problem of the place that 
these minorities should occupy vis-à-vis the 
majority, which is understood as the dominant 
group; then, that same dominant position, from 
which affirmative action is granted, remains 
unquestioned, it continues to be a dominant 
majority with minority ingredients. Finally, 
since its temporality is linked to an empirical 
fact, its duration depends on the variations of 
that empirical fact over time.

From the perspective of rights, the reality of 
diversity is only possible due to the existence of 
a legal framework that is capable of harmonizing 
the rights of all these identities in a single 
perspective that nevertheless includes them all: 
in effect the perspective of rights, insofar as it is 
built from the rights and not from the persons, 
allows all other possible perspectives – gender 
perspective, childhood perspective, indigenous 
perspective, disability perspective, etc. – to 
converge on the same starting point, which it 
is that of the rights - of women, children and 
adolescents, indigenous people, people with 
disabilities, etc.

The rights perspective is therefore 
incompatible with any discourse that focuses 
on people as empirical data, as well as with any 
normative order or public policy that, by having 
to choose between one and the other, generates 
exclusion. From the perspective of rights, there 
are no minorities or majorities; in fact, the 
majorities appear as mechanical groupings, 
artificially constructed for a certain time, for 
precise purposes such as, for example, an 
election. The diverse composition that a society 
demands, from the perspective of rights that in 
the rights of each person and each collective be 
seen as a totality equivalent to the rights of other 
persons and other collectives. That is why the 
main distinction between the Constitutional 
Guarantee State and welfare is that the former 
does not protect either individuals or groups 
themselves, but rather, protects their rights.

This difference is substantive because 
it makes the definition of identities depend 
on rights and not on their biological or moral 
correlates. Only in this way is it possible to 
understand that a person, born a man, aspires to 
be a woman and then decides that the rights that 
represent her and consequently construct her as 
a subject of rights are those of women, regardless 

of her physical appearance or her biological 
body. In the same way, the fact that the person 
is constituted by their rights makes it clear why 
the assumption of the identity of an indigenous 
person is recognized on the basis of self-
ascription, because although physiognomically 
his features do not resemble those that we 
would racially attribute to an indigenous person, 
physically, it is enough that he or she feels that 
the rights that represent him or her are precisely 
these that build this identity to be recognized as 
such.

For this reason, the language of rights 
also raises a new grammar whose meaning 
transcends the image of politically correct 
language because, more than an act of political 
correctness, it entails an act vindicating 
recognition and inclusion. Faced with this new 
grammar, which must be considered without 
a doubt under construction and not without 
its difficulties, legal concepts based on science, 
such as that of unimputability, or that of legal 
capacity, have been severely questioned; legal 
institutions strongly influenced by morality, 
such as marriage, are experiencing the same 
fate. And even the idea that social rights should 
be considered as programmatic or rights of 
progressive satisfaction has lost its validity. All 
this is due to the fact that the perspective of 
rights does not allow the possibility of exclusion 
from its scope of protection, for any of the 
reasons that may violate human dignity, in the 
sense explained above.

To function, the Guaranteed Constitutional 
State is based on a certain type of rights that 
generate obligations and duties for the states. 
The rights to which this system refers are human 
rights –that is, those that are affirmed in the 
international instruments emanating from the 
UN working groups–, but not all human rights, 
but only those that are considered fundamental, 
that is, those that are also positioned in the 
constitutions of each State and that also meet 
at least three sine qua non conditions: they 
must be universal, in the sense that they 
cannot be particularized, which means, no one 
can claim them as uniquely theirs; they must 
be unavailable, that is, no one can claim other 
rights, their holders cannot dispose of them for, 
for example, by alienating or suspending they 
must constitute ethical norms, which means 
that they are not subject to any condition 
whatsoever.12
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The obligations that, in turn, derive from 
these fundamental rights are binding on public 
servants belonging to the State. These obligations 
impose on them to respect - that is, not to violate 
fundamental rights themselves -, to protect - that 
is, to prevent other servants from violating the 
rights -, to promote - which means to make these 
rights known - and to guarantee, which implies 
building the mechanisms to make fundamental 
rights affordable. From these obligations derive 
duties that make sense when a fundamental right 
has been actually or potentially violated; these 
duties require preventing possible violations, 
investigating them if they have occurred, 
punishing those responsible and repairing the 
damages caused by them.

It is within this framework that the so-
called affirmative actions need to be considered. 
In the first place, because the unavailabilable 
nature of human rights means that if the 
holder of these rights cannot have them in any 
case, even less so can the State, which means 
that neither can the law, a public policy or an 
individual bound by any of the above. On the 
other hand, their status as ethical norms implies 
that fundamental rights are not subject to any 
condition whatsoever, therefore they cannot 
be granted or denied based on the basis of, for 
example, quotas, merit, availability of spaces, 
representativeness, etc.

The negative consequences of affirmative 
actions cannot, therefore, be justified as the 
necessary violation of a person’s right due to the 
fact of not belonging to a historically discriminated 
race or social class or sex, since that would make 
that right, in fact, a hypothetical norm - derived 
from other norms, such as those that would 
say that under certain conditions someone 
else will be preferred for being a carrier of one 
of the categories suspected of discrimination - 
and even in the case that a person, say a man, 
were to renounce his right to favor a woman by 
considering her disadvantageous, this would 
make his right available and by particularizing 
it would also nullify its universality. In other 
words, affirmative action and the principle of 
difference, even if understood in Rawlsian terms 
as a benefit for the least favored members of 
society, would collide with the Constitutional 
State Guarantee.

However, affirmative action would find 
justification if it is considered not as a right to 
be included - which could generate a conflict 

with the right not to be excluded of whoever is 
affected by this action - but as an act of reparation 
of damage caused to this right in the past or in 
present to the dignity of a specific person, not 
as belonging to a minority or a collective, but in 
terms of the dimension of dignity in which it has 
been violated. The dissolution of the majorities 
and the reinterpretation of the social composition 
in terms of equivalent identities would solve, in 
principle, the problem of the place that the latter 
should occupy in relation to the former, insofar 
as the call is not to include a race or a gender, 
or a social class, but to repair the historical or 
present damage caused to someone, who can be 
anyone, by reason of the violation of one or more 
of the denominators of the categories that make 
up their dignity in the terms set out above.

In this way, affirmative action appeals to 
the State’s duty of reparation, guaranteed in our 
Constitution in the third paragraph of Article 1, 
which resolves the alleged conflict of rights that 
would arise if it were argued as a right.

If affirmative action is thought of as a 
public policy, its justification can be found 
precisely in the obligation that the State has 
to guarantee fundamental rights and in its 
duties of reparation and prevention. Whether 
based on constitutional provisions, secondary 
laws, or specifically as public policies, these 
affirmative actions are, at the same time, acts 
of reparation in their modality of guaranteeing 
of non-repetition and preventive measures for 
future human rights violations; in this sense, 
their temporality is not subject to the empirical 
verification that inequalities have been resolved, 
because they must be there, even when there are 
no more inequalities, in order to prevent them 
from appearing13.

Finally, I highlight the importance of the 
dimension that I have called the position or 
class dimension of human dignity that forces 
the State to intervene to guarantee a level of 
well-being that allows people to display their 
individual and collective identities in favorable 
conditions of security –economic, social, health– 
and freedom. The dignity of people does not only 
mean, then, that people can appear in public 
spaces and social subsystems - health, labor, 
education and the administration of justice, to 
mention the most important - free from fear and 
resentment due to the potential aggressions that 
may result from the coordinated action of those 
who perceive them as unworthy; but, above all, 
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the concept of dignity could be constituted as 
the nourishing soil from which arises a sense of 
self-respect – in the Rawlsian sense, that is, as 
a primary good with social bases – that makes 
each person aware of the value of his good life 
project and observe society as a fair scheme 
of cooperation in the context of which such a 
project can materialize in time.14

Surely it would be necessary to see, case by 
case, to what extent this framework, which is 
that of the Constitutional State Guarantee of 
Rights, is sufficient for affirmative actions to be 
considered as reparative acts of human dignity 
and if, in effect, conflicts occur in the ones that 
can be seriously argued why not repair them.

Surely it would be necessary to see, case by 
case, to what extent this framework, which is 
that of the Constitutional State Guarantee of 
Rights, is sufficient for affirmative actions to be 
considered as restoratives acts of human dignity 
and if, in effect, conflicts arise in the ones that 
can be seriously argued why not to repair them.

5. RECAPITULATION
Contemporary societies are diverse and 

unequal. Therefore, awareness of the violation 
of identities subjected in the past and in the 
present is a condition for the vindication of their 
quality as diverse and equivalent persons and 
collectives. In this process, the legal recovery of 
the concept of dignity, stripped of its biological, 
religious or moral correlates, makes it possible 
to build a common basis to understanding the 
human person not as a body or as a spirit, but as 
the historical product of their fundamental rights. 
In the context of the Guaranteed Constitutional 
State, which does not protect people but rights; 
this idea of human dignity as a constructor is the 
basis for finding in fundamental rights an axis 
of unity in diversity, and in affirmative actions, 
acts of reparation of the violated dignity. This is, 
in conclusion, the thesis of this collaboration.
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1. As a natural fact, in the sense of John Rawls’ 
opinion quoted by Rodríguez Zepeda (2010: 
181) according to which, natural distribution 
is neither fair nor unfair, but only a natural 
fact. For her part, Valeria López Vela (2016) 
states that other authors agree with Rawls 
in that ...the inequalities of birth, -being the 
child of an economically solvent family- and 
natural talents -being healthy and having a 
high IQ- are due to luck...The author explicitly 
refers to Cohen and Arneson, authors of the 
“egalitarianism of luck” but also, according to 
her article, this idea of natural lottery is shared 
by Thomas Nagel.

2. On the one hand, Habermas (1993) has 
described this process as the colonization of 
the world of life through the development of 
an end-oriented rationality consisting of the 
expropriation of everyday knowledge, built on 
the empirical experience of ordinary people, 
and its transformation into technical-scientific 
explanations of vital phenomena by experts. On 
the other hand, in previous works, Habermas 
himself (1981) has analyzed how the demand 
for equality, together with those of freedom 
and property, were the result of bourgeois 
emancipation from absolutist powers and the 
right of blood, which, however, began to face 
problems as the proletariat became aware of 
its oppression; in this context, majority rule 
became relevant as a mechanism for controlling 
the opposition in parliaments.

3. A similar position is that of Jeremy Waldron 
(2009) in the first of the Tanner Lectures, 
entitled Dignity and Rank.

4. I refer mainly to the covenants because of 
their binding nature, which reinforces the 
signatories’ agreement with their respective 
contents. Both covenants recognize in their 
preambles, textually ...that these rights derive 
from the inherent dignity of the human 
person...

5. In fact, the 2001 reform to the first article of the 
Constitution identifies, with great legal wisdom 
although with little conceptual precision, all of 
these characteristics with human dignity.

6. These are the characteristics that allow us to 
immediately recognize someone as a man 
among the diversity of men or a woman among 
the diversity of women; a girl among the 
diversity of girls or an elderly person among the 

NOTES

diversity of elderly people, and of course all of 
them among themselves.

7. These characteristics allow for a mediated 
identification, as more information is required 
to know if the person is, for example, Catholic 
if we are talking about a religious community, 
leftist if we are talking about a political 
community, or if he or she is Euzkaldun 
or Tzotzil if we are talking about a native 
community.

8. In Habermas (2010).

9. This distinction is of the utmost relevance 
because from it follows the possibility of 
inoculating the differentiators between concrete 
human beings that have been used to justify 
the discourses of supremacy and inferiority 
that blur through prejudice what makes us 
equivalent -which is contained in the first two 
dimensions of human dignity- and on the other 
hand, that affirm and consolidate what makes 
us unequal -contained in the third dimension 
of human dignity, as I will discuss later on.

10. A dog or a plant may have an identity because 
we give them a name, because they are male or 
female, because they belong to a race or species, 
and even because they develop behaviors as 
members of collectivities; however, it could 
hardly be said that their name, their race or any 
other attribute has meaning for them.

11. There is currently a discussion about the 
doctrine that informs this Constitutional State 
of Rights, between Neo-Constitutionalism, 
Principlist Constitutionalism and 
Constitutionalist Guarantorism. I will not 
enter into this discussion at this point, 
but I prefer the last of these doctrines and 
henceforth I will refer to this type of state as 
a Constitutional Guarantee State. On the 
contents of this discussion, see Ferrajoli, 2011.

12. For Ferrajoli (2002) there would be a fourth 
condition that consists in the verticality of 
these rights, which makes them necessary 
only in conflicts between the citizenry and 
the State. Ferrajoli clearly conceives these 
rights as limits to the power of the State and 
therefore distinguishes them from the rights 
that apply in relations between individuals. 
In general, I agree with this view insofar as it 
is the State itself that must protect rights - as 
has been said: prevent others from violating 
them. However, while Article 1 of the Political 
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Constitution of the United Mexican States, 
in the last paragraph, is clear in directing the 
prohibition of discrimination to all inhabitants 
and passers-by of the national territory and not 
only to the authorities, and given the absence 
of guarantees to protect this right, the Supreme 
Court of Justice of the Nation has interpreted 
that, in cases of discrimination, it is possible 
to speak of human rights violations between 
individuals (Santiago, 2016).

13. In this sense, it seems to me, the so-called 
transformative solutions of which Nancy 
Frazer speaks when she states that the latter 
are ...those solutions aimed at correcting 
inequitable results, precisely by restructuring 

the implicit general framework that originates 
them... Cited in Tubino (2007).

14. Without further analytical intention and just 
to state it, according to Rawls, the idea of self-
respect implies, on the one hand, “a person’s 
feeling of his own worth, his firm conviction 
that the conception of his good, his life project, 
is worth carrying out”; but, on the other hand, 
it means “a confidence in one’s own capacity, 
insofar as it depends on one’s own power, to 
realize one’s own intentions”. See Rawls (2011: 
398).


