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ABSTRACT

The article explores recent developments in
relation to the protection of the Environment
in the case law of the Inter-American Court of
Human Rights, especially with regard to the
Advisory Opinion 23/17 and the Lhaka Honhat
case. Its purpose is to identify the techniques
employed by the IACtHR in order to expand its
reach in relation to the protection of the right to a
healthyenvironment.Iarguethat, whiletherecent
environmental case law crystallizes important
progress in the protection of environmental
rights in the Inter-American System, there are
potential problems with the protection of the
autonomous right to a healthy environment
under Article 26 of the Convention. I conclude
by exploring the unfolding consequences of the
arguments adopted by the TACtHR in relation
to its advisory function, and the criticism of
the Court’s approach to environmental matters
received from some judges.
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1. INTRODUCTION

Since the American Convention on
Human Rights ("ACHR’ or ‘Convention’) does
not envisage the right to a healthy environment
as a directly justiciable right, the Inter-American
Court of Human Rights (‘IACtHR’ or ‘Court’)
has dealt only obliquely with environmental
matters in its case law.! Economic, social,
cultural and environmental rights (ESCER) were
definitely consolidated into the Inter-American
System through the Protocol of San Salvador
in 19992 The Protocol provides jurisdiction
to the Court solely in relation to trade union

rights and the right to education (Article 19.6),
thus excluding the possibility of an individual
petition in relation to violations to the right to a
healthy environment as enshrined in Article 11
of the Protocol.® Traditionally, environmental
issues which appeared before the IACtHR were
associated either with the right to life, the right
to private property or the right to have access to
information.* In its 2017 Advisory Opinion 23
on the Environment and Human Rights® (‘OC-
23/17’) the IACtHR peremptorily introduced
the topic of environmental protection to its
jurisprudence through the recognition of
the right to the healthy environment as an
independent and justiciable right.

Originally requested by Colombia in
relation to large-scale infrastructure projects
which created a risk of significant environmental
damage to the marine environment of the
Wider Caribbean Region, the OC-23/17
opinion contributed in different ways to the
law of environmental protection within the
Inter-American System. While the main
questions formulated by Colombia tackled the
interpretation of the term “jurisdiction” in
Article 1.1 of the ACHR and State obligations
related to the duties to respect and ensure the
rights to life and personal integrity in relation
to environmental damage, the IACtHR clarified
several substantive and procedural obligations
regarding environmental protection arising from
the ACHR. Furthermore, the IACtHR advanced
the possibility of protecting environment
rights when it stated that the right to a healthy
environment falls within the scope of Article 26 of
the Convention — the ‘progressive development’
provision by which American States undertook
the obligation to adopt measures with a view
to progressively achieving “the full realization
of the rights implicit in the economic, social,
educational, scientific, and cultural standards”.
The consequence of this reasoning is that
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the right to a healthy environment can now
be directly litigated before the IACtHR as
an autonomous right — a situation not yet
envisaged in other human rights systems. To
put it bluntly, through this opinion, the Court
expanded its jurisdiction to adjudicate over a
right not originally envisaged in the ACHR.

The opinion has caused ripples among
scholars® and unchained some immediate
practical consequences. In the judgment of 6
February 2020 in the case of the Indigenous
Communities of the Lhaka Honhat Association
(Our Land) v. Argentina (hereinafter, “the Lhaka
Honhat case”), the respondent State was held
responsible for violating, among others, Article
26 of the Convention by not respecting the
right to a healthy environment for indigenous
communities.

The fact that a human rights court has
moved towards greater environmental protection
is not surprising,” but the paths taken to ensure
this protection seem to be open to discussion.
This article focuses on the techniques employed
by the TACtHR in order to expand its reach in
relation to the protection of the right to a healthy
environment. It proceeds in four parts. Firstly, I
briefly summarize the content of the Advisory
Opinion 23/17. In the second section I assess
the Court’s power to reformulate Colombia’s
question and expand its scope. The third section
tackles the recognition of the right to a healthy
environment as a right directly justiciable under
Article 26 of the ACHR. The fourth section
assesses the application of the right to a healthy
environment and connected rights (right to
water, e.g.) in the Lhaka Honhat case. I conclude
by exploring the potential consequences of the
arguments adopted by the TACtHR in relation
to its advisory function, and the criticism of
the Court’s approach to environmental matters
received from some judges.

2. THE CONTRIBUTION OF THE
ADVISORY OPINION N. 23 ON
ENVIRONMENT AND HUMAN RIGHTS
TO THE INTER-AMERICAN HUMAN
RIGHTS LAW

The growing environmental case law of
human rights international courts attest to the
inevitable trend of intertwining individual rights
with the protection of the environment. As has
been authoritatively observed, “the relationship

between human rights and the environment
has evolved rapidly over the past five decades,
and even more so over the past five years. The
greening of well-established human rights, |...)
has contributed to improvements in the health
and well-being of people across the world”.® The
same holds particularly true for the American
continent, where severe environmental problems
occupy a compelling part of public concern.
Accordingly, the Inter-American System of
Human Rights has gradually increased its
reach on environmental matters.® The Advisory
Opinion OC-23/17, rendered by the IACtHR on
15 November 2017, galvanized much of this
debate through the authoritative pronouncement
by the Court.

In a nutshell, the Opinion dealt mainly
with two issues. Firstly, there was the
question of whether the term “jurisdiction”
in Article 1.1'° of the ACHR also comprised
extraterritorial jurisdiction for the purposes
of State responsibility. The question raised
by Colombia in this respect was particularly
related to the potential effects on human rights
that large-scale infrastructure projects in the
Caribbean Area could have outside the national
territory of a State, or the potential effect beyond
the national territory of a State. Colombia’s
concern was that, due to their dimensions
and permanence, such projects could cause
significant transboundary harm, affecting people
in the whole region and their enjoyment of their
rights under the Convention.

Applying Articles 31 and 32 of the Vienna
Convention on the Law of Treaties to interpret
the word “jurisdiction”, the Court reached the
conclusion that it is not limited to territorial
jurisdiction. It also covers “a broader concept
that includes certain ways of exercising
jurisdiction beyond the territory of the State
in question”.!' Relying on the case law of the
European Court of Human Rights (ECtHR),
the Court concluded that the term jurisdiction
“encompasses any situation in which a State
exercises effective control or authority over a
person or persons, either within or outside its
territory”.'* Accordingly, “individuals whose
rights under the Convention have been violated
owing to transboundary harm are subject to the
jurisdiction of the State of origin of the harm,
because that State exercises effective control
over the activities carried out in its territory or
under its jurisdiction”.'*
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It is the first case in which the IACtHR has
recognized the possibility of the extraterritorial
application of the ACHR.'> Notably, it seems to
have been inspired by its European counterpart.
In consonance with the ECtHR case law, the
TIACtHR stressed the exceptional character of
the extraterritorial jurisdiction, which requires
a "restrictive interpretation” in the light of the
“the particular circumstances of the specific
case”. 16

The second main question addressed by
the OC-23/17 was the clarification of what
environmental obligations were connected to
the protection of the right to life (Article 4) and
to personal integrity (Article 5) under the ACHR.
Drawing on a teleological interpretation of the
question asked by Colombia, the Court took
the opportunity to clarify a number of issues
regarding the environmental obligations in
connection with human rights in the American
continent.

After reaffirming the connection between
human rights and environmental protection,
the Court invoked its previous statements
recognizing that environmental protection is
a condition for a decent life.!” However, the
Court went further and recognized a set of
additional obligations in relation to Articles
4 and 5 of the ACHR. Drawing heavily on the
Stockholm and Rio Declarations, it identified
several due diligence obligations arising from
the Convention.'® In addition to recognizing
an autonomous right to a healthy environment
under the Convention, the Court outlined further
obligations, specifying their content, scope and
application under the Inter-American System."
For instance, to protect the human right to life
and personal integrity, States need to conduct
environmental impact assessments when faced
with risk to the environment and are under a
duty to prepare a contingency plan in relation
to potential environmental disasters. They
also have the duty to mitigate any significant
environmental damage occurring within their
territory. Additionally, specifically in relation
to the protection of the rights to life and to
personal integrity, the Court emphasized States’
obligation to cooperate to ensure protection
against significant transboundary harm, as well
as individuals’ right to access to information and
to public participation.?’

Quite innovatively, the IACtHR also
established that American States “must act in

accordance with the precautionary principle
to protect the rights to life and to personal
integrity”,*! which is an additional step in the
long-standing debate about the recognition of the
principle in international law.?> The reasoning
relied on the fact that, when interpreting the
Convention, the Court has to seek the “best
perspective for the protection of the individual”
which means that “States must act in keeping
with the precautionary principle in order to
protect the rights to life and to personal integrity
in cases where there are plausible indications
that an activity could result in severe and
irreversible damage to the environment, even in
the absence of scientific certainty”.??

It is difficult to avoid the impression that
the Court performed a quasi-legislative function
by identifying this “list of obligations” arising
from international environmental law and
connecting it to Articles 4 and 5 of the ACHR.
Each of the obligations abovementioned was
outlined in detail in the Opinion. The Court
relied on different sources in order to detail the
specific content of each obligation, making little
or no distinction between treaty law, judicial
decisions or soft law, in spite of its observation
that soft law instruments “provide guidance
on the interpretation of the former, because
they give greater precision to the basic content
established in the treaties”.**

Having established the content of the
Opinion, I shall move to the analysis of two
techniques employed by the Court to expand its
reach on environmental rights and obligations:
the expansion of the scope of the question
asked by Colombia and the introduction of the
autonomous right to a healthy environment
under Article 26 of the Convention.

3. EXPANDING THE SCOPE OF QUES-
TION: CONNECTING ENVIRONMENT
WITH HUMAN RIGHTS

One of the distinctive features of the
advisory jurisdiction of the TACtHR is that it
allows States (among other subjects) to ask for
advisory opinions directly. Article 64 of the
ACHR establishes that “the member States
of the Organization may consult the Court
regarding the interpretation of this Convention
or of other treaties concerning the protection
of human rights in the American States”. This
possibility has been largely explored by States
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in the American continent. Only on very few
occasions has the Court refused to render
an advisory opinion. It is not by chance that
commentators have pointed out an expansive
trend in the Court’s advisory jurisdiction, which
has also touched upon sensitive matters within
American States’ domestic agendas.?

When facing a request to render an opinion,
the Court has generally been inclined to make
authoritative pronouncements slightly beyond
the scope of the question originally formulated.
This seems also to be the case in Advisory
Opinion 23. To allow itself to pronounce over the
environmental obligations binding the parties
to the American Convention, the Court took
three steps: (a) it reformulated and broadened
the question asked by Colombia; (b) it adopted
a functional approach in defining the purpose of
its advisory jurisdiction; and (c) it linked human
rights with the protection of the environment.

(a) The IACthHR invoked its established
power to reformulate the questions posed to it?**
in order to broaden the scope of the opinion.
While Colombia’s three questions were directly
related to the Cartagena Convention* and
the protection of marine environment, the
TACtHR first reformulated, widened and merged
Colombia’s questions,?® and then, rather than
making a precise statement in relation to
protected areas under applicable instruments
of international environmental law, it moved
to “identify, clearly and systematically, the
State obligations in relation to the protection
of the environment within the framework of
their obligation to respect and to ensure the
human rights of every person subject to their
jurisdiction”.?” While this power to reformulate
has been frequently been used by international
courts, the way in which the Court proceeded
seems to be questionable for two reasons.

Firstly, by broadening the questions asked,
the Court pronounced itself on delicate issues
without having given to States and other subjects
of the Inter-American system a real possibility
to offer input in relation to the specific question
of the content of environmental rights and
obligations under the ACHR. There is more than
a grain of truth in judge Sierra Porto’s criticism,
conveyed in his concurring opinion, that “the
majority exceed the purpose of the Advisory
Opinion, without granting those intervening
in the processing of the Advisory Opinion any
opportunity to present arguments for or against

this position”.®® Indeed, only four States of the
Inter-American system presented observations —
all of them in relation to marine environment
and the Cartagena Convention and Article 4
and 5 of ACHR. This is not surprising given
the limited interest attached to the very specific
request advanced by Colombia. One has to
concede that the TACtHR received a number of
submissions from different actors: two organs
of the Organization of American States, the
International Maritime Organization, Non-
Governmental Organizations and (NGOs) and
Civil Society Organizations (CSOs), as well from
scholars and Legal Clinics. This is arguably a
very broad participation which reveals serious
interest in the subject. However, at the end of
the day, the number of States participating in
the proceedings was very restricted. Ultimately,
they will be the ones resisting to the Court’s
judgements in the future. One could at least
argue that if they knew that the Court would
be outlining general environmental obligations
rather than answering Colombia’s requests
related to marine environment, one might
have expected a different level of participation.
The Court’s approach reveals the necessity of
prompting more public participation when an
international court significantly changes the
question put to it without making the members
of the system aware of the consequences at stake.

The second problem regards the boundaries
between the Court’s advisory jurisdiction and
ongoing disputes before other international
courts, something which has been a recurring
issue in the IACtHR’s case law since its early
advisory opinions. It is difficult to avoid the
impression that Colombia’s question could have
an impact on the disputes between that State
and Nicaragua regarding the construction of
megaprojects and the pending case before the
ICJ.?! The Court was made aware of this fact by
the intervention of Guatemala, which claimed
that it was necessary “to consider, within this
request, the possible implication of the State
of Nicaragua even though this is not expressly
indicated in any part of the document”??, and
also that “the interpretation provided in answer
to the request should accord with what has been
indicated in the course of these proceedings
between Colombia and Nicaragua; always
respecting the human rights and the sovereignty
of the States that may be concerned.®® The
Court addressed this point by simply recalling
that, according to its case law, the exercise of
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its advisory function “cannot be restricted by
contentious cases filed before the International
Court of Justice”.?* The desire to avoid a direct
pronouncement on issues relating to a pending
dispute might explain why the Court preferred
to broaden the question asked. However, the
outcome might still have an impact upon
the pending dispute — at least in relation to
environmental obligations.

(b) The second argument set forth by
the Court to justify its decision to make
a pronouncement on the environmental
obligations under the ACHR is grounded on a
functional approach. Since one of the functions
of the Court is to “assist OAS Member States
and organs to comply fully and effectively with
their relevant international obligations, and to
define and implement public policies to protect
human rights”, the final pronouncement of the
Court would “help strengthen the system for the
protection of human rights”.*® Yet, this argument
is rather weak: strengthening the system for the
protection of human rights does not automatically
imply a competence to interpret instruments
relating to international environmental law.
According to the Convention, the Court’s
advisory jurisdiction is limited to the ACHR
and “other treaties concerning the protection of
human rights in the American States”.3¢

(c) In order to overcome this difficulty,
the Court took pains to clarify the link
between human rights and the environment
in a long part of the opinion. The Court’s
argument began with a reference to a number
of international documents from different
sources and organs intertwining human rights
with the protection of the environment.®’
The IACtHR concluded that it “will rule
on the State obligations with regard to the
environment that are most closely related to
the protection of human rights, which is the
main function of this Court. Consequently, it
will refer to the environmental obligations
arising from the obligations to respect and to
ensure human rights”.3® However, by the same
token, the IACtHR observed that, in order to
identify State obligations, a “consequence of the
interdependence and indivisibility of human
rights and environmental protection is that (...)
the Court may avail itself of the principles, rights
and obligations of international environmental
law”.%°

Referral to external sources is not a
rare technique employed by the IACtHR.
By way of example, on several occasions the
Court has referred to the 1949 Four Geneva
Conventions which “could be taken into
consideration as elements of interpretation of
the American Convention”.** Be that as it may,
by characterizing international environmental
law as “part of the international corpus iuris”
and identifying the content and scope of the
obligations therein, it is difficult to trace a line
where the Court considers external rules (i.e.
rules not directly provided by the Convention)
“as elements of interpretation” or its own
applicable law.*!

The implications of the Court’s expansive
approach and use of the three arguments
above mentioned appear to be at least twofold.
First, by redefining the question aligning it
with the debates occurring on the universal
level (especially with the recommendations
of United Nations Human Rights Council),*
the Court empowered itself with the capacity
to interpret a new branch of international law,
namely international environmental law. The
fact that some of the obligations identified by
the Court rely on different sources seems to
confirm this conclusion. By way of illustration,
the Court extensively elaborated on the
requirements for the conduct of environmental
impact assessments, establishing standards
referred to either in the recent case law of the
ICJ, or in national legislation from American
States and the United Nations Environmental
Programme.** Moreover, the Court made no
distinction between the authority of obiter
dicta and the dispositive part of its advisory
opinions.** Thus, the second conclusion is
that the important pronouncements regarding
international environmental obligations might
well be used by the IACtHR in the future
individual cases as authoritative case law.

4. THE JUSTICIABILITY OF THE RIGHT
TO A HEALTHY ENVIRONMENT

The TACtHR and the Inter-American
Commission have their competences set to hear
individual claims arising from violations of the
ACHR. Article 44 of the ACHR establishes that
the individuals and other entities “may lodge
petitions with the Commission containing
denunciations or complaints of violation of this
Convention by a State Party”.* Correspondingly,
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Article 62 of the Convention sets forth that “the
jurisdiction of the Court shall comprise all cases
concerning the interpretation and application of
the provisions of this Convention”.*® However,
in the OC-23/17, the IACtHR recognized
that the right to a healthy environment is an
autonomous justiciable right falling within
Article 26 of the Convention.*” Put differently,
the Court recognized that individuals and other
entities can discuss violations of the right to a
healthy environment directly using Article 26.
This provision reads as follows:

The States Parties undertake to adopt
measures, both internally and through
international cooperation, especially those
of an economic and technical nature,
with a view to achieving progressively, by
legislation or other appropriate means, the
full realization of the rights implicit in the
economic, social, educational, scientific,
and cultural standards set forth in the
Charter of the Organization of American
States as amended by the Protocol of
Buenos Aires.

Commentators  have  stressed  the
programmatic character of Article 26 and the
little attention it has received in the past due
to its vague content and rare application.*®
However, in its recent case law the Court
resorted to Article 26 in order to recognize
other rights not explicitly envisaged in the
Convention, especially economic, social,
cultural and environmental rights (ESCER). For
instance, the TACtHR'’s recent case law dealt
with the right to health* and labour rights as
independent rights.® This exercise of reading
into this provision rights not expressly envisaged
in the Convention unleashed controversy about
the extension of the jurisdiction of the IACtHR
in relation to ESCER."!

While Article 26 does not mention the
right to a healthy environment or even the
word “environmental” in the text, Article 11 of
the 1988 Protocol of San Salvador (PSS) clearly
recognizes it. According to it “everyone shall have
the right to live in a healthy environment and
to have access to basic public services” and “[t]
he States Parties [to the Protocol] shall promote
the protection, preservation, and improvement
of the environment”. The problem is that the
TACtHR does not have jurisdiction over the rights
prescribed in the PSS pursuant to Article 62 of
the Convention. Be that as it may, the IACtHR

in the OC-23/17 took the opportunity to declare
that Article 26 of the ACHR also comprises the
right to a healthy environment protected by
Article 11 of the Protocol of San Salvador.>> As a
consequence, the right to a healthy environment
is now a justiciable right before the IACtHR.

The Court employed two arguments to
include Article 11 of the PSS under Article 26.
Firstly, the Court’s reasoned systemically that
Article 11

is included among the economic, social
and cultural rights protected by Article 26
of the American Convention, because this
norm protects the rights derived from the
economic, social, educational, scientific
and cultural provisions of the OAS Charter,
the American Declaration of the Rights
and Duties of Man (to the extent that the
latter ‘contains and defines the essential
human rights referred to in the Charter’)
and those resulting from an interpretation
of the Convention that accords with the
criteria established in its Article 29.%

The reference to Article 29 ACHR is
revealing. It establishes that “no provision of
this Convention shall be interpreted as: |...)
(d) excluding or limiting the effect that the
American Declaration of the Rights and Duties
of Man and other international acts of the same
nature may have”. In a footnote, the IACtHR
quotes the Lagos del Campos case in which, for
the first time, it included the right to work under
Article 26 of the Convention using Article 29’s
interpretation. The same footnote indicated that
Article 26 “protects the rights derived from the
OAS Charter, the American Declaration of the
Rights and Duties of Man and those resulting
from ‘other international instruments of the
same nature’”.** The Court’s logic seems to
be that Article 29(d) of the Convention, read
together with Article 26, empowers the Court
with jurisdiction to adjudicate upon treaties
other than the Convention.

To reinforce its reasoning, the IACtHR
stressed the “interdependence and indivisibility
of the civil and political rights, and the economic,
social and cultural rights because they should be
understood integrally and comprehensively as
human rights, with no order of precedence, that
are enforceable in all cases before the competent
authorities”.”> However, while the indivisibility
of these rights is well recognized in international
law, less clear is the fact that their justiciability
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was also intertwined - a potential consequence
of the Court’s approach.

The Court’s approach raises two problems,
one of interpretation, the other of State consent.

The Court uses the rules of interpretation
of the Convention (Article 29) together with
a teleological reading of Article 26 in order to
identify a right not expressly envisaged in the
Convention. Commentators have observed
that the TACtHR has developed important
and different interpretation criteria in order
to guarantee its function of protecting human
rights in the continent.®® The Court’s use
of its own case law has an important role in
bolstering these previous findings. However,
the Court’s reasoning seems to be without any
clear limit. While the use of “other international
instruments of the same nature” seems to be an
important tool for incorporating new elements
of interpretation into the Court’s reasoning,
it is difficult to endorse the Court’s reasoning
that this provision allows the independent
incorporation of rights not originally envisaged in
the Convention. By the same token, judge Sierra
Porto criticized the Court’s stance stating that
“the wide interpretation given to article 26 of the
American Convention exceeds the scope of the
article itself”.%” States have reacted in the past
to the Court’s broad interpretation,® although
so far, no criticism has appeared specifically in
relation to the advisory opinion.

The Court’s interpretation also has
consequences in relation to the question of
State consent to the Court’s jurisdiction. A less
expansive interpretation suggests that States
did not want to include the justiciability of the
ESCER under the jurisdiction of the IACtHR.
The Court’s inclusion of environmental rights
in Article 26 did not come easily. Both judges
Vio Grossi and Sierra Porto, in their dissenting
opinions, strongly criticized the Court’s
recognition of the justiciability of the right to
a healthy environment under Article 26 of the
ACHR. According to judge Vio Grossi, “the
rights mentioned are not included or contained
in the Convention and, consequently, cannot
be the object of the protection system that it
establishes”.>

Another problem stems from the Court’s
introduction of the direct justiciability of Article
11 of PSS in Article 26 of the ACHR as regards
the specific content of the right to a healthy
environment. As previously observed, the Court

set out a specific set of standards to comply
with the right to a healthy environment in the
Advisory Opinion, blurring the lines between
a judicial and quasi-legislative function. For
instance, the Court specified that the right to
a healthy environment possesses a collective
and an individual dimension. The individual
dimension’s “violation may have a direct and an
indirect impact on the individual owing to its
connectivity to other rights, such as the rights
to health, personal integrity, and life”.® In
addition, the Court relied on the Working Group
on the Protocol of San Salvador, the protocol’s
monitoring body®!, in order to precisely lay out
the exact content of the right stemming from its
five obligations:

(a) guaranteeing everyone, without any
discrimination, a healthy environment in
which to live; (b) guaranteeing everyone,
without any discrimination, basic public
services; (c) promoting environmental
protection; (d) promoting environmental
conservation, and (e promoting
improvement of the environment. It
also established that the exercise of the
right to a healthy environment must be
governed by the criteria of availability,
accessibility, sustainability, acceptability
and adaptability.®

In essence, the Court listed all the
obligations and international standards which
States are supposed to observe in order to respect
the right to a healthy environment pursuant to
Article 26 of the Convention.

A problematic consequence of this approach
lies in the risk of a clash between the IACtHR
and national judges in future environmental law
cases. By way of comparison, it might be noted
that the ECtHR’s approach in environmental
matters is rather deferential to States parties. It
has been recognized that, within the context of
the ECHR “national authorities are best placed
to make decisions on environmental issues,
which often have difficult social and technical
aspects. Therefore in reaching its judgments,
the Court affords the national authorities in
principle a wide discretion....”.%> One may doubt
that the IACtHR will follow the same approach.
It is well known that the IACtHR is generally
less deferential to States parties.®* This fact
explains some resistance from States parties to
the Court’s rulings on politically sensitive issues,
such as amnesty laws.% A similar situation might
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eventually arise in relation to environmental
issues, especially in light of the application of
the conventionality control doctrine.®® Lastly,
there seems to be an element missing in the
Court’s whole reasoning: guidance on how to
strike a balance between economic, social and
environmental values.

5. THE RIGHT TO A HEALTHY
ENVIRONMENT IN THE LHAKA
HONHAT CASE

In its 6 February 2020 Judgment in
Indigenous Communities of the Lhaka Honhat
Association (Our Land) v. Argentina the IACtHR
found the occasion to apply the reasoning
developed in Advisory Opinion 23 for the first
time. In a nutshell, the case was about 132
indigenous communities that lodged complaints
against Argentina because of the infringement
of their property rights on several occasions.
Additionally, criollo communities caused
environmental damage through logging activities
on the indigenous property and built fences
in parts of their territory. The environmental
damage and the reduction of biodiversity was
established by expert evidence, to which the
Court attributed significant probative value.®’
For these reasons, the Court held Argentina
responsible, inter alia, for violating the right to
a healthy environment, the right to adequate
food and water, and the right to participation
in cultural life and cultural identity. The Court
included these rights (not expressly recognized
in the ACHR) under the heading of progressive
development set forth in Article 26 of the ACHR.
It is the first time that the Court has declared
a violation of these rights per se under Article
26. In the past, the Court’s strategy had been to
rely on its previous contentious cases to include
ESCER on the list of litigable rights; in OC-23/17
the Court anchored its reasoning to “rule on the
rights to a healthy environment, adequate food,
water and to participate in cultural life based on
Article 26 of the Convention”.%® The Court held
Argentina responsible for the violation of Article
26, among others, and ordered the adoption of
different measures of reparation.

Two parts of the decision merit attention.
The first is the fact that the judicialization of the
right to a healthy environment through Article
26 caused division within the Court. The second
is the fact that the Court applied some of the

standards developed in the OC-23/17 in relation
to the rights to life and personal integrity to the
right to a healthy environment. I shall analyse
them in turn.

The decision regarding the judicialization
of the ESCER under Article 26 occurred in the
context of a divided Court. The split of judges in
the case, which was resolved by the infrequently
used casting vote of the President of the Court,
reveals part of the tensions present in the
deliberation chamber. For the majority, the pro
persona principle — crystallized in Article 29,
which prohibits interpretations that suppress
or restrict the enjoyment and exercise of the
rights recognised in the Convention — justified
the expansion and judicialization of the ESCER.
The IACtHR referenced its own case law which
recognized that “the Court has affirmed its
competence to determine violations of Article 26
of the American Convention and has indicated
that it protects those economic, social, cultural,
and environmental rights that derive from
the Charter of the Organization of American
States, being pertinent to its understanding
of the ‘rules of interpretation’ established in
Article 29 of the Convention”.® Accordingly,
“the Court makes an interpretation that allows
updating the meaning of the rights derived from
the Charter that are recognized in Article 26 of
the Convention”.”® It seems that, in addition
to a teleological interpretation, the Court also
employed an evolutionary’! interpretation of the
Convention.

Judges in the majority also offered
additional reasons for including ESCER under
Article 26 of the Convention. Judge Mac-Gregor
Poisot, for instance, appears to have also taken
into account the fact that Argentina did not
contest the Court’s competence to adjudicate on
environmental (and other) rights under Article
26.7 In addition, according to him, the failure
to recognize the autonomy of ESCER under
Article 26 would imply a regression contrary
to the IACtHR jurisprudence. A similar logic
seems to be present in the concurring vote of
Judge Pazmino Freire, for whom, in certain
circumstances, “it is necessary to implement an
expansive hermeneutics of the norm in order to
guarantee better protection for human beings”.”

In the voice of the three dissident Judges
some interesting elements and arguments
emerge. Judge Manrique offered an intermediate
position between the defenders and the critics
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of the Court’s approach, since he admitted
the possibility of a violation of the ESCER
but only along with other rights recognized
in the Convention. For him “the Court has a
conventional duty to give justice in specific
cases within the limits provided for by the
law of treaties”.”* His suggestion of protecting
environmental rights in connection with the
other rights clearly established by the ACHR
seems to be similar to the position of the ECtHR
in the matter.”

The most forceful dissenting opinions point
to the weaknesses in the expansive reasoning of
the Court. Judge Vio Grossi opts for an argument
based on the criteria of interpretation under the
Vienna Convention on the Law of Treaties. In
a detailed exegesis analysing the text of Article
26, as well as other documents of the Inter-
American corpus juris, Vio Grossi reiterates his
argument made with regard to OC-23/17 that
traditional treaty interpretation techniques do
not allow ESCER to be included as justiciable
rights. For Vio Grossi, the interpretation used
by the Court favours the teleological method
over other methods in view of the textual
indication. The Chilean judge seems to suggest
that the Court’s interpretation is even contra
legem insofar as it neglects the text, allowing
the justiciability of these rights, when he
suggests that the Court does not “properly use
the means of interpretation provided for in the
Vienna Convention, [leading] a result contrary
to logic and never desired or foreseen in the
Convention”.”¢

Judge Sierra Porto advanced a strong
opinion on the matter: that the TACHR did
not have the competence to deal with ESCER.””
For the Colombian judge, the Court had no
express jurisdiction “neither by the American
Convention nor by Article 19.6 of the Protocol
... interpreted in the light of Articles 30 and 31 of
the Vienna Convention on the Law of Treaties”.”®
Judge Sierra Porto supports this position from
the fact that the States parties to the Protocol
of San Salvador only allowed some rights to be
litigated, environmental rights (inter alia) not
being among them. It also concludes that it is
problematic to refer to international “soft law”
instruments for the sake of convenience.”

The criticism present in the opinions of the
three judges is telling and reveals the fracture
inside the Court. However, there seems to be
something absent in the judges’ opinions: the

weight of the precedent established by OC-
23/17. The Court expressly cites OC-23/17 in
the Lhaka Honhat case to support the expansion
of environmental rights, the right to food, water,
and participation and cultural identity. The
dissenting judges neglect this precedent in their
dissent. They do not address the fact that the
Court had already ruled on the justiciability of
the right to a healthy environment in OC-23/17
and that it might be incongruous to change this
position in a contentious case. The dissenting
judges appeared not to be aware of the fact that
it was not only in the context of litigation, but
eminently through advisory jurisdiction, that
the main extension of the ESCER had occurred.
Such enlargement and contentious application of
rights developed in an advisory sphere obviously
have consequences and raise questions.

But the impact of the Lhaka Honhat case
goes beyond the first application of Article
26 in relation to environmental rights, given
that it also connects the obligations developed
in the OC-23/17 with the right to a healthy
environment. An interesting illustration is the
fact that in this case the Court applied the duty
to prevent (‘deber de prevencién’) as previously
spelled out in the OC-23/17.%° This duty to
prevent is particularly mirrored in the remedies
determined by the Court. Argentina was ordered
to “prepare a study establishing actions to be
implemented for water conservation and to
avoid and remedy its contamination; guarantee
permanent access to drinking water; prevent the
continued loss or decrease of forest resources and
seek their recovery”.®!' It does not therefore come
as a surprise that the Court should apply the
standards previously developed in relation to the
protection of the environment in relation to the
right to life and the right to personal integrity.
However, the application of the material criteria
to Article 26 confirms the quasi-legislative
function of the Court’s advisory opinion on
environmental matters.

To be sure, the Lhaka Honhat case
crystallizes an important progress in the
protection of environmental rights in the Inter-
American System.®? Nonetheless, it also reveals
that there are problems with the protection
of the right to a healthy environment under
Article 26 of the Convention. One might
only wonder whether the Court could have
reached the same results referring to the rights
already recognized in the ACHR. The case
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demonstrates all the speculation arising out of
OC-23/17: States parties to the ACHR have a
number of environmental obligations under
Article 26; they are required to act accordingly
and can be brought before the Inter-American
system (Court and Commission) for a breach of
such obligations; and the Court can determine
specific remedies in relation to environmental
rights.

5. CONCLUSIONS

The broad interpretation of Article 26 of
the ACHR, the incorporation of international
standards for environmental protections coming
from external regimes and the application
of these standards in individual petitions
contribute to the perception that the IACtHRs
has assumed a prominent role as a human rights
court with environmental jurisdiction. The
Court’s “environmental turn” will undeniably
have an effect both within and outside the Inter-
American system. Questions also remain.

The first potential impact of the Court’s
approach is on the work of the Inter-American
Commission on Human Rights. If in the past
the Commission has rejected as inadmissible
a claim on behalf of all the citizens of Panama
to protect a natural reserve, it can be expected
that the Commission will heed the Court’s
environmental rulings.®® The second expected
impact is within domestic legal orders through
the control of conventionality doctrine, which
requires national judges to apply Inter-American
standards in the direct application of the ACHR.
States may voluntarily adhere to the Inter-
American standards and promote a “greening”*
of their domestic law.

One unfolding set of questions concerns
the normative content of Article 26 of the
ACHR. One might ask whether, in the light of
the new interpretation of the Court, all rights
enshrined in the Protocol of San Salvador can
be autonomously litigated under the rubric of
Article 26. The fact that other rights not directly
mentioned by the previous case law and which
were applied in the Lhaka Honhat case through

Article 26 seems to suggest a positive answer.
Should this understanding prevail, the limitation
to the Court’s jurisdiction under Article 19.6 of
the Protocol of San Salvador would become dead
letter.

The third set of questions concerns the
reactions to the Court’s expansive stance.
American States and other Inter-American
social actors might display a different reaction
in relation to the direct justiciability of
environmental and other social rights. These
reactions might have a particular impact on
the Court’s influence and authority, as well as
in the effectiveness of its decisions. It remains
to be seen whether States will be more resistant
to decisions based on the Article 26 expanded
interpretation. The bold movement in claiming
environmental competences comes with a
price. In the context of resistance, backlash and
contestation,® the reactions from States to this
environmental approach are still to be seen.
In April 2019, five States released a common
declaration on the Inter-American system,%°
arguing in favour of more deference to be given to
State’s views. While the declaration came before
the Lhaka Honhat case, the document ended
with a defence of the “strict implementation of
the sources of international law” and advocated
the implementation of the doctrine of margin
of appreciation by the Court. This document is
indicative of the future tensions that the Court’s
approach may give rise to.

By the same token, the development
of certain rights and obligations through
the advisory function with the subsequent
application in case law raises strong questions
of judicial law-making and participation, an
argument developed by Judge Sierra Porto. By
allowing ESCER to be litigated under Article 26,
the TACtHR is not only offering a substantial
contribution to its case law, it is also adding some
new contours to those rights and its progressive
implementation. Future environmental (and
economic, social, and cultural rights) litigation
before the IACtHR may reveal what are, if any,
the limits of the interpretation of Article 26.
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pp. 1-51. The European Court on Human
Rights has developed a similar case law, since
the autonomous right to a healthy environment
is also absent from the European Convention
on Human Rights. See, in this regard, O.W.
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International Environmental Law for the 21st
Century: The Constitutionalization of the
Right to a Healthy Environment in the Inter-
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