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I. INTRODUCTION

The search for justice in the context of in-
ternational crimes and mass human rights viola-
tions has gained much attention in international 
legal scholarship in recent decades.1 In large part, 
this scholarship has been underpinned by a con-
ceptual dichotomy between punishment of offen-
ders on the one hand, and reparation2 for victims 
on the other: the dominant assumption has been 
that human rights law encompasses redress for 
victims of human rights violations3 while inter-
national criminal law focuses on the criminal lia-
bility and the punishment of perpetrators.4 

New developments in international law, 
both at the international level and in the domestic 
sphere, have begun to blur the apparent doctrinal 
and practical civil/ criminal divide between the 
punishment of individual perpetrators of inter-
national crimes and human rights violations and 
reparation to victims of those crimes. 

In the international plane, the advent of 
the Rome Statute for the International Criminal 
Court5, has brought about a change in the tradi-
tional conception of international justice: the Sta-
tute provides for the possibility, within the same 
proceedings, both for the prosecution and the 
eventual punishment of perpetrators of interna-
tional crimes6 (encompassing retribution, accoun-
tability and the fight against impunity) and also 
reparation for victims7 (embracing the concept of 
restorative justice).8 

At the domestic level, proceedings on the 
basis of the doctrine of universal jurisdiction 
could also potentially serve as an avenue for bridg-
ing the gap between the criminal and civil dimen-
sions of justice for heinous conduct. The scope 
of the doctrine of universal criminal jurisdiction 
is still in the process of formation,9 and this de-
velopment “advances in the face of crimes which 
affect the ‘essence of humanity’ and call for re-
pression and justice”10. In contrast, while victims’ 

right to reparation for crimes he/she suffered is 
well-established under international law,11 and 
whereas in most domestic systems, a perpetrator 
of a crime will usually not only be subject to crim-
inal proceedings, but may also face civil action 
brought by the injured party, the civil dimension 
of universal jurisdiction is still in early stages of 
development under international law.12 

It is against this background that this article 
analyses the doctrine of universal jurisdiction in 
its criminal dimension to make a claim for wider 
recognition of the concept of universal civil juris-
diction. Thus, I first explore the concept of uni-
versal criminal jurisdiction, its raison d’être and 
its foundations under international law. Then, I 
overview victims’ right to receive reparation for 
crimes and human rights violations which they 
suffered. Against the background of these two 
concepts – the doctrine of universal jurisdiction 
and the right of reparation to victims – I claim 
that the rationale supporting the doctrine of uni-
versal jurisdiction can and should encompass a 
civil dimension. Thus, based on the underlying 
rationale that supported the development of uni-
versal jurisdiction as a basis for jurisdiction under 
international law, it is claimed that universal ju-
risdiction cannot be limited to its criminal dimen-
sions, with the aim of trying and punishing the of-
fender; rather, it should reflect a holistic approach 
to justice, and encompass, within its ambit, a civil 
dimension to allow victims to claim reparation for 
the harm they suffered.13

Part I of this article clarifies the foundations of 
universal jurisdiction by engaging in a theoretical 
discussion contouring its conceptual difficulties, 
how the doctrine came into being and how it has 
evolved under international law. Part II discusses 
victims’ right to reparation for grave human rights 
offences. Finally, Part III relies on the discussion 
of the previous sections to make the link between 
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criminal (punishment of the offender through the 
doctrine of universal jurisdiction) and civil (repara-
tion) dimensions and argues for the further develo-
pment of universal civil jurisdiction.

III. THE DOCTRINE OF UNIVERSAL CRI-
MINAL JURISDICTION: GENESIS AND 
RATIONALE
In order to lay the theoretical foundation for 

the argument that the rationale underpinning uni-
versal jurisdiction can encompass a civil dimen-
sion, this article first discusses the conceptual 
bases for universal criminal jurisdiction. Then it 
addresses the rationale for the development of uni-
versal jurisdiction and the evolution of the doctrine 
from piracy to crimes of universal concern.

1. Conceptualizing universal jurisdic-
tion
In a time of global concerns about impunity 

for grave human rights atrocities14, the exercise of 
universal jurisdiction is on the spotlight in the in-
ternational discourse.15 The exercise of criminal 
jurisdiction over non-nationals is by no means a 
new phenomenon16, yet in the past few decades, 
discussions over the doctrine have re-emerged in 
modern international law.17 

The exercise of jurisdiction is generally limi-
ted by dictates of the sovereign equality of States 
and the principle of non-interference.18 Interna-
tional law generally requires some connection or 
link for the exercise of jurisdiction.19 Such link is 
generally found in territory,20 the nationality of 
the offender21 (or the victim),22 or the need to pro-
tect the national security interests of the State.23

By contrast, universal jurisdiction is based 
upon the premise that certain crimes are so gra-
ve that should become universally abolished and 
that any State is entitled to prosecute the offender 
regardless of the nationality of the accused or the 
victim, or the territory where the crime occurred.24 
The universality principle does not have this di-
rect nexus between the offender and the forum; 
the reasoning behind its existence borderlines law 
and morality, fundamental ethical values25 and 
the “conscience of humankind.”26 

As one author puts it, universal jurisdic-
tion holds the potential for a global system of 
accountability.27 It can be argued that, from a 
time where universal jurisdiction played a role 
in the prosecution of piracy and slave trade28, to 
an era of grave human rights atrocities, universal 
jurisdiction has gained a growing significant role 

in addressing human rights violations and provi-
ding an important tool to combat impunity and 
enforce accountability.29 

2. The evolution of the doctrine of uni-
versal jurisdiction: from piracy to 
crimes of universal concern.
Universal jurisdiction is not a recent pheno-

menon.30 The principle that States can punish fo-
reigners for crimes committed outside their territo-
rial boundaries is a concept that existed for a long 
time in international law.31 Without purporting to 
address a thorough analysis of the formation of the 
principle of universality, this article analyses a few 
basic points in the evolution of this doctrine. 

Universal jurisdiction was historically deve-
loped to combat the crime of piracy based on the 
rationale that because the crime used to occur on 
the high seas32, no State could have jurisdiction 
over pirates unless they claimed the universality 
of jurisdiction.33 The doctrine changed with time 
and the basis for a claim of universal jurisdiction 
became the grave nature of the crime and the need 
to combat impunity for such conduct.34 Thus, the 
underlying principles for asserting universal ju-
risdiction over certain crimes can be seen as two 
ends of a spectrum: the place where the offence 
occurred – outside the jurisdiction of any State – 
or the grave nature of the crime.35 

In the case of universal jurisdiction over gra-
ve offences, States purport to act “precisely becau-
se a state exercising universal jurisdiction does so 
on behalf of the international community, it must 
place the overall interests of the international 
community above its own.”36 

In its criminal dimensions, universal juris-
diction is mostly acclaimed to be an effective tool 
to fight impunity and to fill in the gaps of interna-
tional criminal tribunals’ proceedings.37 In addi-
tion to being a tool for prosecuting serious human 
rights violations, universal jurisdiction is also ad-
vocated as a tool for global justice, in particular 
with regards to countries which are unwilling or 
unable to prosecute criminals.38 

Universal jurisdiction is premised upon the 
idea that, contrary to other principles of interna-
tional jurisdiction, it is solely based on the nature 
of the crime.39 In this sense, the seriousness of 
the crime allow for any State to punish the offen-
der.40 Due to the gravity of certain crimes, their 
consequences go beyond victims and their com-
munities, and rather affect the international com-
munity as a whole.41 
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These ideas can be traced to the writings of 
the philosopher and political scientist Cesare Bec-
caria.42 In his work in Dei Delliti e Delle Pene43, 
Beccaria appeals to the notions of rationality and 
humanity in the laws. In line with the latter, Bec-
caria also claimed that “an act of cruelty commit-
ted, for example, in Constantinople, may be puni-
shed at Paris for this exact reason, that he offends 
humanity should have enemies in all mankind.”44 
I take Professor Bassiouni’s point in concluding 
that Beccaria “did not propound universal crimi-
nal jurisdiction”45 as it is understood today; ho-
wever, the foundations for universal jurisdiction 
concerning crimes of grave nature can be said to 
find some explanation on Beccaria’s work. 

On the other end of the same spectrum, 
Hugo Grotius in The Law of War and Peace46 

argued the idea that freedom of navigation was 
applicable universally and, as a consequence, any 
infringement upon this right would provoke uni-
versal punishment.47 In Grotius conception, pira-
tes were “enemies of human race.”48 His theory of 
universal punishment is based on the nature and 
effect of the crime on all nations.49 

There thus seems to be three main points 
which provided a theoretical basis for the deve-
lopment of universal jurisdiction. First, the fact 
that pirates are “stateless” and thus no nation can 
have jurisdiction over them based on the natio-
nality principle. Secondly, the idea that crimes of 
piracy happen on the high seas where no State has 
jurisdiction based on the territoriality principle. 
Under these two rationales, States are not acting 
in violation of each other’s sovereignty but rather 
for a common objective, a sort of “mutual self-in-
terest” to combat a crime that potentially affects 
all nations. The third rationale for universal juris-
diction is based on the claim that some crimes are 
so heinous that they are perpetrated against the 
international community and not only individual 
States.50 Under this rationale, in exercising uni-
versal jurisdiction, States are acting on behalf of 
the interests of the international community as a 
whole, for the pursuit of the ultimate goal of jus-
tice. This last rationale provided the basis for the 
expansion of universal jurisdiction from piracy to 
crimes of universal concern.

III. VICTIMS’ RIGHT TO REPARATION 
UNDER INTERNATIONAL LAW
Having explored the foundational basis for 

universal jurisdiction in its criminal dimension, I 
now briefly describe victims’ right to obtain repa-
ration under international law,51 and more speci-

fically, under international human rights law and 
international criminal law. I claim that the right 
to reparation should not be limited to the realm 
of international human rights law and traditio-
nal mechanisms, but should also find application 
through the doctrine of universal jurisdiction, 
which was developed within a criminal context.52

The right to reparation is a well-established 
principle of international law. Such right has been 
confirmed in a number of international instru-
ments and jurisprudence of international and 
regional courts.53 The Permanent Court of Inter-
national Justice, in the often-quoted passage of 
the Charzów Factory Judgment stated that: “it is 
a principle of international law that the breach of 
an engagement involves an obligation to make re-
paration in an adequate form.”54 Similarly, in the 
general international law of State responsibility, 
breaches of international law engage the duty to 
make reparation.55

In the field of international human rights 
law, the right of victims to seek and obtain effec-
tive reparation has been codified in human rights 
treaties and instruments.56 It has also been firmly 
reiterated and expanded upon by international ju-
risprudence.57

Already in 1985, the United Nations adop-
ted the Declaration of Basic Principles of Justice 

for Victims of Crime and Abuse of Power58, whe-
reby the right of victims to obtain reparation is 
established. The focus of this Declaration was on 
reparation to victims of domestic crimes.59 Sub-
sequently, another instrument was adopted by 
the United Nations General Assembly: the Basic 

Principles and guidelines on the right to a reme-

dy and reparation for victims of gross violations of 

international human rights law and international 

humanitarian law.60 The right of victims of gross 
violations of international human rights law or 
serious violations of international humanitarian 
law to obtain reparation is established in its Arti-
cle 15, pursuant to which: 

“In accordance with its domestic laws and 
international legal obligations, a State shall 
provide reparation to victims for acts or omis-
sions which can be attributed to the State and 
constitute gross violations of international 
human rights law or serious violations of in-
ternational humanitarian law.”

Other recent documents have also affirmed 
victims’ right to reparation. For example, the Re-

port of the International Commission of Inquiry 

on Darfur to the United Nations Secretary-General 

concluded that, on the basis of human rights law, 
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“the proposition is warranted that at present, 
whenever a gross breach of human rights is 
committed which also amounts to an interna-
tional crime, customary international law not 
only provides for the criminal liability of the 
individuals who have committed that breach, 
but also imposes an obligation on States of 
which the perpetrators are nationals, or for 
which they acted as de jure or de facto organs, 
to make reparation (including compensation) 
for the damage made.”61

Importantly, the right to reparation also fin-
ds application in the field of international crimi-
nal law. In the author’s view, while delayed,62 the 
right of victims to obtain reparation for interna-
tional crimes can now form part of proceedings at 
the International Criminal Court, albeit not yet 
fully developed, by the operation of Article 75 of 
the Rome Statute.63

It thus seems that, at the current print of in-
ternational law, the civil and criminal dimensions 
of justice are not completely dissociated, they go 
in fact hand-in-hand: an international crime or 
a gross human right violation should entail both 
the prosecution and eventual punishment of the 
offender as well as the right of the victims to seek 
and obtain reparation. Significantly, the right of 
victims to obtain reparation has transcended the 
realm of international human rights law and is 
contemporarily also recognized in international 
criminal law,64 demonstrating the doctrinal inter-
connectedness of the fields of international hu-
man rights law and international criminal law. 

IV. TOWARDS A VICTIM-ORIENTED AP-
PROACH OF UNIVERSAL JURISDIC-
TION: BLURRING THE DIVIDE BE-
TWEEN THE CRIMINAL AND CIVIL 
DIMENSIONS OF THE DOCTRINE
In this part of the article, I investigate the 

consequences of the commission of an internatio-
nal crime or a gross human right violation and the 
enforcement of victims’ right to reparation throu-
gh the doctrine of universal jurisdiction. 

This doctrine, as explained above, is groun-
ded on the concepts of the fight against impunity 
and accountability for certain crimes of universal 
concern. The key question to the further develop-
ment of universal civil jurisdiction is whether the 
foundation of the doctrine, in its criminal dimen-
sion, can be expanded to include a civil dimension. 

In this perspective, I first address the broa-
der doctrinal question of criminal punishment 
and reparation; then I examine the intricacies 
of universal civil jurisdiction to then dwell upon 
the rationale underpinning the inclusion of a civil 
dimension in universal jurisdiction and whether 
the doctrine can be an effective tool for bridging 
the gaps of justice and providing an effective me-
chanism to enforce victims’ right to reparation. 
The fil conducteur of my analysis is that the rela-
tionship between criminal and civil jurisdiction, 
offenders and victims, criminal sanctions and ci-
vil remedies, need to be aligned for the ultimate 
goal of justice to be attained.

1. Between offenders and victims: cri-
minal punishment and reparation
Punishment of the offender and victim repa-

ration form two distinct and yet complementary 
methods of condemning past and deterring future 
wrongs.65 Criminal punishment focuses on retri-
bution and deterrence whereas civil remedies aim 
at repairing, to the extent possible, the harm cau-
sed. Criminal punishment is often a response to 
harm caused to society as a whole.66 Civil reme-
dies, in turn, provide a response to an injury67, an 
attempt to compensate and repair. Furthermore, 
in addition to its restorative character, as Judge 
Cançado Trindade has noted, “[r]eparations can 
be endowed with a sanctioning or repressive cha-
racter, so as to secure the realization of justice and 
put an end to impunity.”68

The criminal/civil dichotomy (of punish-
ment and reparation) is blurred in some coun-
tries. A comparison between some civil law and 
common law systems evidences the different 
manners by which justice can operate, between 
punishing the offender and repairing the harm 
caused. In certain civil law traditions, the victim 
can participate in the criminal proceedings and 
may bring a civil claim as an adjunct to a crimi-
nal prosecution.69 By contrast, generally speaking, 
in common law systems, criminal prosecution of 
an accused takes place independently from the 
victim’s claim for reparation or participation in 
the criminal proceedings.70 The role of victims in 
criminal proceedings, if any, does not surpass that 
of an ordinary witness, and awards of reparations 
in the criminal context are generally not availa-
ble.71 In the civil context, however, the award of 
punitive damages is an interesting perspective 
which straddles the gulf between repairing victi-
ms and punishing offenders of harmful conduct.72 
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It is in this context, that we now review the theo-
retical underpinnings of the civil dimension of the 
doctrine of universal jurisdiction.

2. Understanding the doctrine of uni-
versal civil jurisdiction
Universal civil jurisdiction, similarly to uni-

versal criminal jurisdiction, does not require any 
jurisdictional link between the forum and the 
wrongful act.73 It has been defined “as the princi-
ple under which civil proceedings may be brought 
in a domestic court irrespective of the location of 
the unlawful conduct and irrespective of the na-
tionality of the perpetrator or the victim, on the 
grounds that the unlawful conduct is a matter of 
international concern.”74

In this context, the question that arises is 
whether such exercise of universal jurisdiction is 
permitted by international law. It has been rightly 
pointed out that a general international treaty al-
lowing for universal civil jurisdiction is lacking.75 
It has also been affirmed that: “It would make 
sense to assume that the exercise of universal civil 
jurisdiction is permitted in respect of the same 
unlawful conduct as universal criminal jurisdic-
tion and that similar conditions apply”76 and that 
“[i]nternational law authorizes universal civil 
jurisdiction, in part because it operates as a less 
intrusive form of jurisdiction than universal crim-
inal jurisdiction.” 77 In a similar vein, in a concur-
ring opinion to the United States Supreme Court 
Decision in Sosa v. Alvarez-Machain, Justice 
Breyer stated that “universal criminal jurisdiction 
necessarily contemplates a significant degree of 
civil tort recovery as well” and that the exercise of 
universal civil jurisdiction is no more threatening 
than that of universal criminal jurisdiction.78

Be that as it may, it does not seem that the 
principle of universal civil jurisdiction is uni-
formly accepted under international law. Some 
States have expressed the view that, although 
international law recognizes universal criminal 
jurisdiction, it does not “recognize universal civil 
jurisdiction for any category of cases at all, un-
less the relevant states have consented to it in a 
treaty or it has been accepted in customary inter-
national law.”79 It has also been pointed out that 
the “Court of Appeal for Ontario held that treaty 
and customary international law did not require 
Canada to apply a rule of universal jurisdiction to 
a civil action for torture committed abroad by a 
foreign state.”80

In any event, at this early stage of the de-
velopment of the doctrine under international 

law, the examination of individual States’ practice 
is not of much help to defining the contours of 
universal civil jurisdiction. In the author’s view, 
the development of the doctrine should rely on 
principles of international law, such as the right 
of victims to receive reparation, which transcends 
the realm of international human rights law, and 
the theoretical foundation that supported the de-
velopment of the doctrine of universal jurisdiction 
in its criminal dimension. It is in this perspec-
tive that attention is now turned to the further 
development of the civil dimension of universal 
jurisdiction on the basis of the rationale that un-
derpins universal criminal jurisdiction. 

3. Rationale for a civil dimension of 
universal jurisdiction
Universal jurisdiction has strengthened its 

foundation pursuant to the principle of combating 
impunity and providing accountability for serious 
violations of international law81 by allowing pro-
secution in any State of certain crimes – such as, 
for example, piracy, genocide, slave trade, war cri-
mes, torture – that defy traditional boundaries of 
criminal justice and which shock the conscience 
of humankind.82 Hence, to include civil dimen-
sions in universal jurisdiction may seem inappro-
priate.83 Recent developments in different parts 
of the world, however, suggest that the civil and 
criminal dimensions of universal jurisdiction are 
the two sides of the same coin. 

On the one hand, the series of civil litigation 
in the United States for crimes committed abroad 
under the auspices of the Alien Tort Claims Act84 

seems to lend support to the idea that universal 
jurisdiction could encompass a civil dimension as 
well. As expressed in one of the leading cases in 
the United States in this field, “for purposes of 
civil liability, the torturer has become – like the 
pirate and slave trader before him – hostis humani 

generis, an enemy of all mankind.”85 
Developments in other States also point to 

the conclusion that there is no reason to dissociate, 
on the doctrinal and practical levels, the two facets 
of the same concept. For example, in a case relating 
to reparations for crimes committed during the Se-
cond World War, the Italian Court of Cassation had 
to adjudicate the civil claim of an Italian citizen 
who was used as forced labourer in Germany du-
ring the war. While not relying entirely on the doc-
trine of universal jurisdiction, the Italian Court of 
Cassation expressed the view that even though it 
had highlighted events that took place in part in 
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Italy, the Court could have exercised jurisdiction 
on the basis of the universality principle.86

As explained above, universal jurisdiction 
for international crimes has developed pursuant 
to the rationale that some crimes are so heinous 
that every State can prosecute the perpetrator, no 
matter where they may be found.87 This rationa-
le, based on the heinous nature of the conduct, 
provides, in my view, a sound foundation for the 
development of the civil dimensions of universal 
jurisdiction: the same rationale that supported 
the development of universal jurisdiction for “cri-
mes of universal concern” should be applicable to 
justify the exercise of universal civil jurisdiction.88 
Thus, victims of crimes subject to universal ju-
risdiction should also be able to claim reparation 
in any forum, without necessarily a jurisdictional 
link with the offender or the place where the hei-
nous conduct took place. 

A limitation of the doctrine to the criminal 
level only would not be in line with the idea of 
justice as encompassing dimensions for fighting 
impunity and providing redress for victims. In its 
civil aspects, universal jurisdiction can serve as 
an effective tool for victims of serious violations 
of human rights to seek and obtain reparation. 
Furthermore, civil proceedings provide victims, 
those who have suffered the consequences of hu-
man rights violations, a chance to tell their stories 
and have their day in Court.It is also important 
to bear in mind that civil remedies may serve as 
an independent means of enforcing international 
norms proscribing defined criminal conduct, and 
as a means to give victims access to international 
criminal justice.89   

The civil dimension of universal jurisdiction 
is also a means by which the goal of putting an 
end to impunity and creating a culture of accoun-
tability can be achieved, a goal which was one 
of the driving forces behind the modern develo-
pment of universal jurisdiction. Civil judgments 
have an important declarative function as identi-
fying conduct which is condemned by the interna-
tional community as a whole. 

The important question to be asked boils 
down: how can a principle as powerful as that of 
universal jurisdiction exist only to punish offen-
ders, without a counterpart for victims? Trying 
and punishing perpetrators of human rights atro-
cities without due consideration for victims’ ri-
ghts cannot flourish within an international legal 
order that increasingly recognises the right of vic-
tims to reparation alongside the trial and punish-
ment of their offenders. 

There certainly remain some open questions 
and challenges regarding the exercise of universal 
civil jurisdiction in practice and its further develo-
pment in international law. Such questions inclu-
de, for example, the impact of claims of State or 
official immunity on the exercise of universal ju-
risdiction for international crimes and breaches of 
jus cogens norms90, the grants of amnesties91 and 
the enforcement of judgments based on universal 
jurisdiction; such questions are outside the scope 
of the present article. What still remains is that 
a principled analysis of the rationale behind the 
trial of the offender who perpetrates crimes that 
shock the universal conscience of human kind 
warranting that they face justice wherever they 
may be found, requires its equal application with 
respect to redress for victims. The same universal 
juridical conscience that dictates that some cri-
mes are so grave that they are committed against 
the international community as a whole, should 
also support the exercise of jurisdiction on behalf 
of victims.

CONCLUSION
Certain criminal conduct is so heinous that 

it shocks the universal conscience of mankind and 
it affects the international community as a whole, 
which acts to repress the criminal conduct and 
punish the offender. It still remains, however, that 
the heinous conduct leaves victim(s) grieving the 
consequences thereof. Their grievances are rooted 
in the same conduct that prompted the juridical 
conscience of humankind to punish the offenders. 
The focus of justice for gross violations of human 
rights cannot be solely centered on the trial and 
punishment of the perpetrators of the offence but 
need also to take into account the internationally 
recognized right of victims to receive reparation.

The criminal/ civil divide must be bridged 
in order to fully achieve the ultimate goals of 
universal jurisdiction. The right to reparation 
transcends the realm of international human 
rights law and is established under general in-
ternational law and, more recently, under inter-
national criminal law. Offenders and victims are 
the cause and consequence of one another; the 
punishment of the offender cannot be oblivious 
to the consequences of the criminal act for which 
the offender is being punished. 

In this article, the argument was made that, 
at the doctrinal and principled level, universal ju-
risdiction cannot exist merely for purposes of pu-
nishment of the offender. In the wake of heinous 
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conduct, the international community should, in 
addition to punishing the offender, also have victi-
ms’ rights at heart. In its civil dimensions, univer-
sal jurisdiction can prove to be an effective tool to 
enforce the right of victims to receive reparation 
and contribute to the deterrence of future crimi-
nal conduct. Thus, the criminal and civil dimen-
sions of universal jurisdiction should develop in 
synergy, one feeding the other, and both together 

contributing for a holistic system of justice for 
offenders and victims. After all, the pursuit of jus-
tice goes beyond the punishment of the offender, 
be it through international criminal trials or the 
exercise of universal criminal jurisdiction, and de-
livering justice encompasses, inter alia, granting 
victims the right to obtain redress for the crimes 
they suffered and providing an avenue for them to 
obtain reparation.
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