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“Spiritual development is the supreme end of human existence and the highest expression thereof”.

Preamble of the American Declaration on the Rights and Duties of Man, the first international human

1. INTRODUCTION

International human rights law has inclu-
ded the right of every victim to effective remedies
in its corpus juris. Despite the international re-
cognition achieved in the second half of the 20"
century, after 50 years of the end of the Second
World War as many as 200 million people have
died in over 310 international and non-inter-
national conflicts around the world.? The right
to effective remedies generally remains without
effective enforcement, except as provided for by
the European and American Conventions on Hu-
man Rights, and applied by the European Court
of Human Rights and the Inter-American Court
of Human Rights, respectively.

The present study analyses the interpreta-
tion and application by the Inter-American Court
of Human Rights (“IACtHR”), of the five forms of
reparation identified in The Basic Principles and
Guidelines on the Right to a Remedy and Repara-
tion for Victims of Gross Violations of Internatio-
nal Human Rights Law and Serious Violations of
International Humanitarian Law, recently adop-
ted (in December 2005) by the U.N. General As-
sembly. The present study will at first consider
the historical evolution of the right to reparation
under public international law and its further in-
tegration to international human rights law. Se-
condly, it will analyze the interpretation and ap-
plication of each form of reparation - restitution,
compensation, rehabilitation, satisfaction, and
guarantees of non-repetition — by the IACtHR, as
well as — thirdly - identify key concepts of its case-
-law, such as the notions of full reparation and
damage to project of life.

rights instrument of a general nature, adopted in April of 1948.

2. THE HISTORICAL EVOLUTION OF
THE RIGHT TO REPARATION UNDER
INTERNATIONAL LAW

When a State is found responsible for an
internationally wrongful act, two linked obliga-
tions automatically arise under the law of State
Responsibility. First, the responsible State must
cease that act and guarantee its non-repetition;?
secondly, it must provide full reparation for dama-
ges caused by that act, whether they are material
or moral.* In Factory at Chorzow, the Permanent
Court of International Justice (“PCIJ”) defined
the function of the obligation to provide repara-
tion as to “(...) wipe out all the consequences of
the illegal act and re-establish the situation which
would, in all probability, have existed if that act
had not been committed”.” Since then the Inter-
national Court of Justice (“ICJ”) has consistently
reaffirmed that the obligation of the responsible
State to make full reparation is well established in
general international law.®

If restitution is unavailable or inadequate to
ensure full reparation, it may be partially or en-
tirely substituted by compensation.” As the PCIJ
subsequently found in Factory at Chorzow, the
role of compensation is to fill in any gaps so as
to ensure full reparation for damage suffered.® Sa-
tisfaction is the third form of reparation that the
responsible State may have to provide if the da-
mage cannot be made good by restitution or com-
pensation.’ According to the International Law
Commission (“ILC”), satisfaction is the remedy
for those injuries, not financially assessable — and
frequently of a symbolic nature —, which amount
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to an affront to the State.!® The forms of satisfac-
tion may consist in, for example, the declaration
of the wrongfulness of the act by a judicial body!!
or a formal request for apology.

However, the system of reparation pursuant
to public international law, as identified by the
ILC, is strictly set under an inter-state reality.
When applied in the realm of international hu-
man rights law, such legal concepts must be adap-
ted to fit into a reality between unequal entities,
that is, the State and the individual.

3. THE RIGHT TO REPARATION UNDER
INTERNATIONAL HUMAN RIGHTS
LAW

Traditionally, reparations for serious human
rights violations used to be conceived in the con-
text of State Responsibility until the end of the
Second World War. Wrongs committed by a Sta-
te against its own nationals were regarded as do-
mestic affairs, whereas wrongs committed by a
State against nationals of another State (aliens)
gave rise to claims by the other State as asserting
its own rights, and not the rights of the victims
themselves. After the Second World War, with the
proclamation of international human rights, vic-
tims saw a progressive recognition of their right
to pursue reparation before domestic courts and,
having exhausted the internal remedies, before in-
ternational tribunals. The integration of human
rights into State Responsibility extended the obli-
gations assumed by States not only towards other
States but also to individuals.'?

The international right to reparation has a
dual meaning: it has a (a) procedural dimension,
which comprehends the right to effective remedies
or, in other words, the formal access to justice; and
(b) a substantive dimension, that is, the material
access to justice.!® Provisions providing a right to
an effective remedy can be found in numerous
international instruments, in particular article 6
of the Universal Declaration of Human Rights,
article 2 of the International Covenant on Civil
and Political Rights, article 6 of the International
Convention on the Elimination of all Forms of
Racial Discrimination, article 14 of the Conven-
tion against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, article 39 of
the Convention on the Rights of the Child, article
3 of the Hague Convention respecting the Laws
and Customs of War on Land (Convention IV), ar-
ticle 91 of the I Protocol Additional to the Geneva
Conventions of 12 August 1949, article 7 of the
African Charter on Human and Peoples’ Rights,

article 25 of the American Convention on Human
Rights, article 13 of the European Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms, and articles 68 and 75 of the Rome
Statute of the International Criminal Court.

The substantive dimension of the right to an
effective remedy is reflected in the general princi-
ple of law of wiping out the consequences of the
wrongs committed.'* It is the material access to
justice. In this respect, the General Assembly of
the United Nations adopted Resolution 60/147,
in December 2005, called Basic Principles and
Guidelines on the Right to a Remedy and Repara-
tion for Victims of Gross Violations of International
Human Rights Law and Serious Violations of Inter-
national Humanitarian Law (“Basic Principles”),
which points out that victims are entitled to the
following types of reparation: restitution, compen-
sation, rehabilitation, satisfaction, and guarantees
of non-repetition. Accordingly, the Basic Principles
have identified distinct forms of reparations from
the perspective of the victims, of their needs, aspi-
rations and claims. Those principles, together with
the UN Declaration on Basic Principles of Justice
for Victims of Crime and Abuse of Power (1985)
and the Updated Set of Principles for the Protection
and Promotion of Human Rights Through Action
to Combat Impunity by the UN Comimission on
Human Rights (2005), seem to indicate the exis-
tence of customary international rules governing
individual reparation claims.

Although most international tribunals were
established long before the adoption of the Ba-
sic Principles, the content of that resolution is
widely accepted. Indeed, regional human rights
courts have applied the five forms of reparation,
the Inter-American Court of Human Rights being
the most innovative, especially with respect to
satisfaction and guarantees of non-repetition.
Likewise, national truth and reconciliation com-
missions have taken important steps to provide
redress and implement permanent programmes
for social development.

The forthcoming sections will track the Basic
Principles as they are interpreted and implemented
by the Inter-American Court of Human Rights.

4. THE SCOPE AND IMPACT OF REPARA-
TIONS ORDERED BY THE INTER-AME-
RICAN COURT OF HUMAN RIGHTS

The Inter-American Court of Human Rights

has developed a global reputation for being pro-
gressive in the realm of reparations, having consis-
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tently awarded every form of reparation both in the
context of individual and collective claims. The ho-
listic approach of the IACtHR has defined impor-
tant concepts, such as full reparation (reparacién
integral) and damage to a project of life (proyecto de
vida), and has interpreted the right to reparation in
the light of the particularities of traditional groups
and communities. Due to the factual nature of the
cases before the Court, restitution has often been
impossible, particularly in cases of death, severe
psychological trauma, complete destruction of pro-
perty or forced disappearances.

The TACtHR’s faculty to order reparations
is consecrated in Article 63(1) of the American
Convention on Human Rights, which states the
following:

If the Court finds that there has been a vio-
lation of a right or freedom protected by this
Convention, the Court shall rule that the in-
jured party be ensured the enjoyment of his
right or freedom that was violated. It shall
also rule, if appropriate, that the consequen-
ces of the measure or situation that consti-
tuted the breach of such right or freedom be
remedied and that fair compensation be paid
to the injured party.

The language of Article 63(1) is clear in dis-
closing to the Court a wide horizon in the matter
of reparations. In fact, the drafting history (tra-
vaux préparatoires) of the American Convention
reveals no debate about conferring broad remedial
competence on the Court. Initially, the Inter-
-American Commission on Human Rights had
worked from drafts that replicated the language of
Article 50 of the European Convention on Human
Rights, and so were more restrictive with respect
to forms of reparation other than compensation.
However, Guatemala’s written comments on the
Commission’s draft sought to strengthen the ar-
ticle further, so as to add other remedies for the
consequences of the act that impaired the injured
rights and that the injured party be guaranteed
the enjoyment of the violated right. The drafting
Committee II largely accepted these proposals,
and the Plenary adopted the present version of
Article 63(1) without discussion, giving the Court
powers to (a) ensure that the victim enjoys future
respect for the right or freedom that was violated;
(b) remedy the consequences of the violation; and
(c) compensate for the harm.!®

The IACtHR, in the exercise of its judicial
discretion, has interpreted and applied extensively
Article 63(1) of the American Convention accor-
ding to the teleological method of interpretation,

which is provided by Article 31 of the 1969 Vien-
na Convention on the Law of Treaties. There is no
other international tribunal that has awarded so
many different and creative measures of reparation
as the IACtHR. It regards reparations as “measures
aimed at eliminating, moderating or compensating
the effects of the violations committed. Their na-
ture and amount depend on the characteristics of
the violation and, at the same time, on pecuniary
and non-pecuniary damaged caused”.’® The Court
has based its progressive case-law mainly on the
jurisprudential criterion of full reparation (repara-
cion integral), which takes into account the inte-
grality of the personality of the victim, that is, the
impact that the human rights violation had upon
the victim’s potentialities and capacities and, con-
sequently, upon his or her project of life (proyecto
de vida)."” In fact, for the purpose of achieving full
reparation, the Court has also applied the principle
of jura novit curia in cases in which petitioners did
not specifically alleged a particular violation of the
American Convention.

In addition, recent reforms of the Rules of
Procedure of the IACtHR have enlarged the par-
ticipation of victims before the Court. In 1996
the Rules of Procedure were reformed so as to
confer locus standi to the victims exclusively for
the reparations stage. In 2000 a new reform ex-
tended the locus standi of the representatives of
victims to all stages of the proceedings before the
Court. The fact that victims are able to indepen-
dently present their views and arguments before
the Court enabled judges to determine the natu-
re of reparations with greater precision in a case-
-by-case basis. Moreover, the constant assistance
of experts (psychologists, anthropologists, social
scientists, forensic and medical professionals) has
proved to be of paramount importance in the as-
sessment of the harms suffered by victims.

5. RESTITUTION AS INTERPRETED BY
THE INTER-AMERICAN COURT OF
HUMAN RIGHTS

Restitution should, whenever possible, res-
tore the victim to the original situation before the
human rights violation. Measures of restitution
include the restoration of liberty, enjoyment of
human rights, identity, family life and citizenship,
return to one’s place of residence, restoration of
employment, and return of property.'®

The TACtHR has reviewed a series of unfair
domestic judgments so as to restore the right to per-
sonal liberty. In Loayza Tamayo, for example, the
Court declared that the trial to which the victim was
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subjected violated rights enshrined in the American
Convention. For that reason, the Court (a) ordered
the release of the victim,' and (b) declared that that
trial had no legal effect and all the respective procee-
dings and records were null and void.?

The TACtHR has also ordered measures of
restitution with respect to economic and social
rights, mainly in the employment context. In Ba-
ena Ricardo et al., the Court ordered Panama to
reinstate 270 workers that had their rights viola-
ted or, if that was not possible, to provide employ-
ment alternatives with similar condition, salaries
and remuneration as they had at the time their ri-
ghts were violated.?! Similarly, in Loayza Tamayo,
the Court found that Peru had an obligation to
reinstate the victim in her previous job and en-
sure that she receives her salaries, social security
and employment benefits.?

As to the return of property, one may sin-
gle out the consideration given by the Court to
cultural particularities, especially in the context
of indigenous populations and traditional terri-
tories. In Moiwana Community, the Court orde-
red Suriname to take legislative, administrative,
and any other necessary measures to ensure the
property rights of the members of the Moiwana
community in relation to the traditional territo-
ries from which they were expelled.?® Similarly, in
Yakye Axa Community, the Court declared that
the measures of territorial restitution for indige-
nous populations must be guided primarily by the
meaning of the land for them. The Court further
stated that this same criterion should be applied
in compensation measures, in case the State is
unable to return the traditional territories.?* This
cultural perspective on restitution was also ap-
plied in Mayagna (Sumo) Awas Tingni Commu-
nity, in which the Court stressed the following:

“Given the characteristics of the instant case,
some specifications are required on the con-
cept of property in indigenous communities.
Among indigenous peoples there is a commu-
nitarian tradition regarding a communal form
of collective property of the land, in the sense
that ownership of the land is not centered on
an individual but rather on the group and its
community. Indigenous groups, by the fact
of their very existence, have the right to live
freely in their own territory; the close ties of
indigenous people with the land must be re-
cognized and understood as the fundamental
basis of their cultures, their spiritual life, their
integrity, and their economic survival”.>®

It could be inferred from the case-law of the
IACtHR that restitution of traditional territories
can also imply the restoration of the right to ma-
nifest one’s religion. As the Court stated, “for in-
digenous communities, relations to the land are
not merely a matter of possession and production
but a material and spiritual element which they
must fully enjoy, even to preserve their cultural
legacy and transmit it to future generations.”

6. COMPENSATION AS INTERPRETED
BY THE INTER-AMERICAN COURT OF
HUMAN RIGHTS

When restitution is factually impossible, the
Court resorts to compensation. It usually awards
material and moral damages, alongside the use
of other types of reparations. Regarding the pri-
oritization of restitution over compensation, the
Court has stressed:

The reparation of harm caused by a violation
of an international obligation requires, whe-
never possible, full restitution (restitutio in
integrum), which consists in restoring the
situation that existed before the violation oc-
curred. When this is not possible, as in the
present case, it is the task of this Tribunal
to order the adoption of a series of measures
that, in addition to guaranteeing respect for
the rights violated, will ensure that the dama-
ge resulting from the infractions is repaired,
by way, inter alia, of payment of an indemnity
as compensation for the harm caused.?”

The IACtHR has understood that material
damages cover both lucro cessans (loss of profit)
and damnum emergens (consequential damages).
Punitive damages are generally not allowed.

Damnum emergens comprehends expenses
incurred into by the victim as a result of the viola-
tion, such as, inter alia, medical services, transpor-
tation, lodging, and investigation of the victim’s
whereabouts.?® Lucro cessans comprehends every
loss of income as a consequence of the violation,
such as the suspension of the salary of the victim
or of their next of kin,* or any other circumstance
that adversely impacts the labor capacity of the
victim. In the case of survivors, the calculation of
the compensation includes the time that the vic-
tim remained unemployed.*® The notion of lucro
cessans also comprehends loss of opportunities.
In Cantoral Benavides, the Court considered that
the violation of the victim’s rights interrupted his
studies, and so it ordered a compensation for what
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he otherwise would have received as a salary of a
newly graduated biologist.3!

The TACtHR defines moral damages as the
suffering and distress caused to the victims and
to their next of kin, and detriment to very sig-
nificant personal values, such as non-pecuniary
alterations in the conditions of existence of the
victim and their family.®> Those damages inclu-
de feelings of frustration and impotence in face of
the authorities’ failure to investigate,® humilia-
tion, fear, anxiety, insecurity, and feelings of infe-
riority,®* which can be exacerbated by the special
vulnerability of the victim. In cases of serious vio-
lations of human rights, the Court has consisten-
tly applied the presumption of moral damage to
the victim’s next of kin.?

In addition to ordering indemnity payments
to victims as compensation for the harm caused
by a State Party, the IACtHR has ordered States
to invest a certain amount in works or services
of collective interest for the benefit of a commu-
nity as a whole, by common agreement with the
community and under the supervision of the
Inter-American Commission on Human Rights.
Thus, the Court has attempted not only to repair
the right violated but also to improve the social
conditions that make victims vulnerable to fur-
ther human rights violations. This type of collec-
tive compensation was ordered in cases that in-
volved a plurality of victims, such as the Mayagna
(Sumo) Awas Tingni Community case.®® In this
case, the absence of “delimitation, demarcation,
and titling of the property of indigenous commu-
nities”?’ created conflicts about land ownership.

An interpretive contribution of the IACtHR
in the realm of compensation is its consideration
to the economic realities facing States Parties. For
example, in the case of Aloeboetoe v. Suriname,
the Court took into account Suriname’s objection
that reparations should be in line with the cur-
rent social and economic reality in Suriname.3® As
a result, apart from requiring the state to pay a
reduced amount (USD 453,102) to the victims’
relatives, the Court ordered other non-pecuniary
measures, such as the reopening of a school in
Gujaba and the staffing of it with teaching and
administrative personnel, and making a medical
dispensary operational in the same locality.>

It is worth noting that whereas national law
has been used to support the calculation of re-
parations before the European Court of Human
Rights,*® national law does not play a significant
role in its Inter-American counterpart. The Court

focuses exclusively on international law in virtu-
ally every case.*!

7. REHABILITATION AS INTERPRETED
BY THE INTER-AMERICAN COURT OF
HUMAN RIGHTS

More so than its regional peers, the Inter-
-American Court has identified the power of reha-
bilitation in both individual and collective repara-
tions, and for family members of victims as well
as victims themselves. Nonetheless, the Court
has usually used terms other than rehabilitation,
like assistance, and has always ordered rehabilita-
tion alongside other types of reparations. Rehabi-
litation includes medical and psychological care
as well as legal and social services.*

In the case of the Mapiripdn Massacre, for
example, the Court covered several types of re-
parations. First, the IACtHR ordered the State of
Colombia to provide the next of kin of the victims,
upon notification of those already identified and
upon identification of others not yet individually
identifiable, adequate medical treatment through
national health services so as to reduce psycho-
logical disorders. Second, the Court ordered Co-
lombia to ensure security conditions for the next
of kin of the victims, as well as other inhabitants
of Mapiripin who had been displaced, to return
to Mapiripan and reintegrate themselves in their
hometowns. The same approach was taken in the
case of the Moiwana Community, whereby the
Court ordered Suriname to ensure the safety of
those community members who decided to return
to Moiwana Village.*

The Inter-American Court ordered States to
provide medical and psychological treatment to
victims’ next of kin in several other cases, such as
the case of Castro-Castro Prison,** the Massacre of
Pueblo Bello case,* and the Massacres of Ituango
case, amongst others. Interestingly, in the Massa-
cres of Ituango case the Court went even further
by ordering Colombia to implement a housing
program and provide appropriate housing to the
surviving victims who lost their homes.*®

In the Plan de Sdnchez v. Guatemala case,
the Court was asked to provide appropriate re-
dress for a Mayan indigenous community devas-
tated by the mass murder of over 250 persons.
This was the first time an international tribunal
ordered reparations for the survivors and next of
kin of a full-scale massacre.*” The Court ordered,
among other things, the investigation, prosecu-
tion, and punishment of the responsible parties;
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a public acceptance of responsibility for the case’s
facts; establishment of a village housing program;
medical and psychological treatment for all survi-
ving victims; implementation of educational and
cultural programs; and the translation of the judg-
ment into the appropriate Mayan language.*

In some cases involving the victimization of
groups, the Court ordered States to establish trust
funds on behalf of the whole community, so as to
enhance their economic and social development.
In Moiwana Community, for example, the Court
ordered Suriname to establish a community de-
velopment fund.* Similarly, in Aloeboetoe, the
Court ordered Suriname to establish two trust
funds, one on behalf of the minor children and
the other on behalf of adult beneficiaries, and a
foundation to all the victims of the community.*
This demonstrates the Court’s use of rehabilita-
tion as a form of collective reparation.

It is worth noting that the Court has incor-
porated several educational measures reparations
orders, which fall most obviously under the notion
of rehabilitation, although not exclusively. On the
one hand, in the realm of rehabilitation, victims
received scholarships and educational materials,
such as books, uniforms and class materials;®' on
the other hand, in the area of guarantees of non-
-repetition, States were ordered to provide training
in human rights and international humanitarian
law to members of the Armed Forces, National
Police, and heath care service, amongst others.*

8. SATISFACTION AS INTERPRETED BY
THE INTER-AMERICAN COURT OF
HUMAN RIGHTS

The Inter-American Court has distinguished
itself in developing the practice of ordering non-
-pecuniary reparations, regardless of the size of
the case or the human rights violations alleged.
As forms of satisfaction, the Court has ordered
measures such as (a) the construction of monu-
ments and naming of streets in memory of victi-
ms; (b) the creation of national days, ceremonies,
commemoration and tributes to victims; (c) the
verification of the facts and full disclosure of the
truth, including the search for the whereabouts of
disappeared victims; and (d) the issuance of public
apologies, official declarations, and the publica-
tion of its own judgment.

In some cases the IACtHR used broad termi-
nology to describe the nature of the memorials to
be built, such as “memorial monument”,> whe-
reas in other cases the Court specifically addressed

the measures to be taken, such as the naming and
inaugurating of a school with the name of the vic-
tims.>* When the Court takes the decision of or-
dering the construction of a memorial, it usually
imposes the requirement of consulting the parties
on relevant questions, such as the location of the
memorial, the date for completion, and the agents
who shall carry out the process of construction.

In most cases — mainly those involving mas-
sacres — the monuments are intended to pay tri-
bute to a collective form of victimization. Even
though a monument may be built on behalf of
only one victim, the petitioners usually seek to
leave a deeper social trace, that is, they seek to
share their reparation with society at large and for
posterity.°® The Trujillo-Oroza case is one such
example, whereby the mother of the victim asked
of the Court that “(...) a monument should be
erected to the memory of José Carlos because this
would allow future generations to learn about this
part of Bolivia’s history and because the next of
kin of detained-disappeared persons have the ri-
ght to perpetuate the memory of the youth who
died because they disagreed with the political
system.”®” The Court ordered Bolivia to officially
assign the name of the victim to an educational
establishment in Santa Cruz.*®

Similarly, in the case of the Mapiripdn Mas-
sacre, the IACtHR ordered Colombia to build, wi-
thin one year of the judgement, an appropriate and
dignified monument in remembrance of the facts
in the Mapiripin Massacre.” The same approach
was taken in the case of the Moiwana Community
v. Suriname, since the Court ordered the State to
build a memorial to the victims and to carry out
a public ceremony whereby apologies should be
made to the family member of the victims.®

The TIACtHR has also ordered the construc-
tion of monuments in service of transitional justi-
ce. Three Peruvian cases, Barrios Altos, La Cantu-
ta, and Prison of Castro-Castro illustrate the role
that the construction of a monument can play in
a society experiencing a time of transition — in the
case of Peru, the end of both the Fujimori govern-
ment and the fight against the Sendero Luminoso
group. In 2001 the Court ordered the construc-
tion of a “memorial monument” in Lima for all
the victims of the Barrios Altos case.®! Then, in
the case of La Cantuta (2006) the Peruvian State
argued that a monument known as EI Ojo que
Llora (“The Crying Eye”), built by a private as-
sociation in collaboration with State authorities,
already existed in memoriam of all victims of vio-
lence in Peru. The Court ordered that the names
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of the ten victims of the La Cantuta case should
be included in the memorial.5

Finally, in the case of the Castro-Castro Pri-
son, Peru once again complained that it had al-
ready built a monument for the victims, but the
Court insisted that all the people declared as de-
ceased victims in the case should be represented
in the monument.®® Today EI Ojo que Llora is a
well-known monument in Peru, located in the
centre of Lima (Campo de Marte), and includes
the names of all persons that were identified by
the reports of the Peruvian Truth and Reconcilia-
tion Commission as victims of terrorist groups
and State agents in Peru.

Satisfaction as the search for truth has also
been employed in several judgments on repa-
rations before the IACtHR. In that context, the
Court has emphasized the legal obligations of
States to investigate the facts that caused the
violation in question, to punish the perpetrators,
and to publish the truth in the national media.
For example, in the cases of Gutiérrez Soller v.
Colombia (2005), Mapiripdn Massacre v. Colom-
bia (2005), and Maritza Urrutia v. Guatemala
(2003), the Court ordered the State to investiga-
te the facts, identify, prosecute and punish those
responsible, and to publish the truth and the re-
sults of the trial in national newspapers. In fact,
in Moiwana Community, the Court declared that
the family members of victims of serious human
rights, as well as society as a whole, have a right
to truth,® highlighting that “the right to truth,
once recognized, constitutes an important means
of reparation.”®® This measure is extremely rele-
vant when “designed to restore [the victims’] re-
putation and honor.”% Thus, unlike the European
Court of Human Rights, the interpretation of sa-
tisfaction advanced by the IACtHR, as the search
for truth, surpasses the former’s limited notion of
declaratory relief.

The Street Children case illustrates how the
Court has taken account of cultural particularities
into its judgments. Given the paramount impor-
tance in Mayan culture of giving a proper burial to
mortal remains, the IACtHR ordered, apart from
pecuniary compensation, that the State of Gua-
temala provide resources and adopt measures for
the transfer of the mortal remains of the victims
and their subsequent burial in the place chosen by
their parents.®” This decision was clearly motiva-
ted by the desire of the next of kin to give the vic-
tims’ mortal remains an appropriate burial, “ac-
cording to their religious beliefs and customs.”®®
The IACtHR also ordered Guatemala to designate
an educational centre with a name allusive to the

young victims and place in it a plaque with the
names of each of the five street children that were
murdered.®

A similar approach was taken in Moiwana
Community: apart from pecuniary compensation,
the Court ordered the State to recover the mortal
remains of the Moiwana community members
and deliver them to the surviving members. Li-
kewise, in Neira Alegria et al. v. Peru, the Court
stated: “as a form of moral reparation, the Gover-
nment has the obligation to do all in its power to
locate and identify the remains of the victims and
deliver them to their next of kin”.”® The separate
opinion by Judge Cancado Trindade in the Street
Children case stresses that the Court should not
limit itself to the award of compensation since the
“integrality” of the human being and human su-
ffering require an integral form of reparation. He
then highlights the need to use rehabilitation in
concert with satisfaction measures.”

Also in the context of cultural particulari-
ties, in the public hearings of the case of Mayagna
(Sumo) Awas Tingni Community, the indigenous
members of the Mayagna Community stressed the
vital importance of their relation to the lands whe-
re they live, not only for their own subsistence, but
also for their religious beliefs and the integrity of
the families. Thus, the Court ordered that the de-
limitation, demarcation and titling of that proper-
ty should be done according to the customary law
of the Mayagna Community, that is, their values,
customs and mores,”? defining the scope of repara-
tions by the social context of victims.

The IACtHR has also made important juris-
prudential contributions to reparations for victi-
ms of massacres, in which restitution was simply
impossible.” In these, the Court found that the
distinction between direct and indirect victims
was inappropriate,’* thereby enlarging the notion
of victimhood and their ability to seck redress.”
Moreover, since those cases involved an indefinite
plurality of victims, the Court opted to establish
a new criterion for ordering reparations, namely,
that unidentified beneficiaries could be eventually
included in an open-list and entitled to the repa-
rations set by the Court, even if their names were
not included in the petition prepared by the Inter-
-American Commission. This criterion can be
found mainly in the Colombian and Guatemalan
cases.’® In fact, the Inter-American system allows
victims to file a group petition claiming repara-
tions for violations of their collective rights. In the
Saramaka People v. Suriname case, for example,
the application was filed on behalf of the indige-
nous community of the Saramaka people.””
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Interestingly, in several cases concerning
massacres, States have acknowledged their inter-
national responsibility during the public hearings
before the IACtHR. In fact, in some cases States
have spontaneously issued public apologies for
the victims.”®

A unique contribution by the IACtHR to the
notion of satisfaction is its concern for the tempo-
ral dimension of the suffering of victims, specifi-
cally through the concept of “project of life.”” The
rationale of the concept of project of life is that the
State must offer the victims means to fulfill their
main projects of life when the violation that they
suffered may be considered an insurmountable
obstacle to the realization of those projects. Thus,
in the case of Cantoral Benavides, the Court orde-
red Peru to provide the victim with the means to
carry out and complete his studies at a university
of recognized academic quality, since it was pre-
cisely his unlawful imprisonment that denied his
project to pursue a university degree.®® The Court
went even further in the case of Gémez-Palomino
versus Peru by applying the concept of project of
life in an intergenerational perspective. Accordin-
gly, the Court took into account that serious hu-
man rights violations leave lingering after-effects
on the victims and their next of kin directly har-
med, and so affect the new generations in diffe-
rent ways.®! Thus, in order to achieve integral re-
paration, the Court ordered Peru to provide the
siblings of the victim or, if so desired, to their sons
and daughters, with scholarships and educational
material as a measure of satisfaction.®?

Furthermore, the TACtHR has consistently
ordered the publication of its judgments so as to
restore the dignity and reputation of the victims
and persons closely connected with them. For that
purpose, the Court has ordered the publication of
its judgments in the native language of the victims,
such as Maya-Achi, Miskito, Sumo, and Rama,®
through official gazettes and newspapers with na-
tional circulation,®* radio stations with broad cove-
rage,®® websites,®® and bulletins of the armed for-
ces.’” Alongside the publication of the judgment,
the Court has ordered States to promote public acts
of acknowledgment of its international responsibi-
lity and tribute to the memory of the victims.%

9. GUARANTEES OF NON-REPETITION
AS INTERPRETED BY THE INTER-AME-
RICAN COURT OF HUMAN RIGHTS

Guarantees of non-repetition comprise mea-
sures of legislative, judicial and executive nature,
as well as broad structural measures of a policy

nature, mainly institutional reforms aiming at
the protection and promotion of human rights.®
Due to their preventive purpose, guarantees of
non-repetition “benefits society as whole”,” and
is therefore an important step in achieving col-
lective redress for victims of gross violations of
human rights.

The IACtHR has ordered measures of exe-
cutive nature that aimed, inter alia, at the protec-
tion of persons in the legal profession and human
rights defenders, the promotion of human rights
and international humanitarian law education
to pertinent sectors of society, and the reform of
detention centers according to the international
standards. In Myrna Mack Chang, the Court or-
dered the State to provide security measures to
members of the judicial system involved in the
investigation of the murder of the victim.*! In the
same case, after identifying the participation of
military officials in the killing of Myrna Mack,
an anthropologist and human rights activist, the
Court ordered Guatemala to provide human ri-
ghts and international humanitarian law edu-
cation to members of the Armed Forces and the
National Police.”? The Court issued similar orders
in subsequent cases, such as La Cantuta®, Ma-
piripdn Massacre,” Tibi,*> Massacres of Ituango,®®
and Ximenes Lopes.”’

The IACtHR has also ordered significant le-
gislative measures to harmonize provisions of do-
mestic law with the American Convention on Hu-
man Rights. There are several cases in which the
Court ordered States to repeal®®, adopt and amend
national laws,” including, if necessary, national
constitutions,'® so as to avoid further violations
of the American Convention. Interestingly, in a
memorable dictum of the Barrios Altos judgment,
the Court held that self-amnesty laws lack legal
effect because they violate non-derogable rights
recognized by international human rights law and
established in the American Convention.'*!

As to the judicial measures, the Court has
consistently ordered States to investigate, prose-
cute and, if appropriate, punish the individuals
responsible for the human rights violation.'%> Ac-
cordingly, States must remove all de facto and de
jure obstacles that obstruct the investigation of
the facts, and ensure that the next of kin of the
victim or their representatives have full access to
and participate in all stages and instances of the
domestic criminal proceedings. As stated by the
Court, “impunity promotes the chronic repetition
of human rights violations and leaves victims and
their families, who have a right to know the truth
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about the facts, totally defenseless”;'°* hence the
preventive nature of such judicial measures.

As set forth in the case-law of the TACtHR,
guarantees of non-repetition of human rights vio-
lations are also based on the education and trai-
ning in the human rights area, which have a bro-
ad structural scope aimed at ending a culture of
ignorance and discrimination in a specific sector
of society or against a certain social groups. Thus,
the Court has ordered specific human rights trai-
ning to judicial servants, medical and health-
-care professionals, police officers, and military
agents.'® Similarly, after identifying a “culture
of gender-based discrimination” in Mexico,'%® the
Court ordered the State to implement permanent
education in human rights and gender in order
to develop the capacity of the society to recogni-
ze the discrimination that women suffer in their
daily life.1%

Other measures of preventive nature have
been ordered to society as a whole. In El Salvador,
thousands of girls and boys were separated from
their families as a result of an internal armed con-
flict. In order to enable those children to regain
their identity and their past, the Court ordered
the State to create a genetic information sys-
tem to permit identification of family members
and enhance their reunification.!® Likewise, the
Court ordered Guatemala to create a webpage and
database for the search of children abducted and
illegally retained during the internal conflict.!%

10. CONCLUSION

Full reparation transcends the purely econo-
mical perspective on the human person. Solutions
of private law, such as concepts of material and
moral damage, and elements of damnum emer-
gens and lucrum cessans, are strongly influenced
by a patrimonial content and interest. The IAC-
tHR refused to undertake the pure and simple
transposition of such concepts into the domain
of the international human right law.'® For that
reason, the Court began advancing not only a new
case-law on reparations, but also a new theory go-
verning victims~ redress (collective and individu-
al), bearing in mind the integrality of the persona-
lity of the victim, and the impact upon this latter
of the human rights violation.

After the case of Aloeboetoe v. Suriname,
when the victims were awarded several non-
-pecuniary measures of reparation, the IACtHR
started to develop what later became the most
prominent characteristic of its case-law: a holistic
and non-pecuniary approach to reparations.''? It

was mainly after the cases of Loayza Tamayo and
the Street Children (“Villagran Morales”) that the
Court began to take into account that the integra-
lity of the personality of the victim demands full
reparation (reparacion integral) for the damages to
the project of life of the victim.

The innovative approach of the IACtHR to
satisfaction as a more meaningful form of repara-
tion than mere “declaratory relief” — historically
utilized by the European system — is an outcome
of its willingness to consider the integrality of the
victim and the collective impact of reparations. In-
deed, satisfaction and guarantees of non-repetition
have an important collective dimension: they in-
form society as a whole about the need to improve
social policies according to international human
rights standards. Thus, reparations are not sim-
ply backward looking. They aim to reintegrate the
marginalized and stigmatized victims into society,
playing an important role in the ending social ex-
clusion. They also aim to rebuild and reform cer-
tain sectors of the society in order to create the
conditions for communities to prosper. Further-
more, reparations can also represent the society’s
acknowledgement of the harm done to the victim,
and so recreate bonds of social solidarity.'!!

The Court’s consideration for relative cultur-
al contexts and the desired wishes of the individu-
als and communities is of paramount importance.
Overemphasizing pecuniary compensation in the
domain of international human rights law, apart
from being insufficient to achieve full redress,
may also have negative impacts on victims and
communities. For example, in Chile, studies have
concluded that the impact of individual pecuniary
measures of compensation awarded by the Gov-
ernment on the Mapuche indigenous communi-
ties have distorted family relations of solidarity
and negatively affected community networks.'!?

Likewise, in Argentina, sociological studies
have pointed that a considerable part of the society
was not favorable to the administrative pecuniary
measures of compensation for victims of enfor-
ced disappearance. Families believed that agreeing
to receive this type of reparation was to presume
the victim dead. Moreover, families had a sense
of guilt for demanding money as a consequence
of the disappearance of the victim. Many benefi-
ciaries felt that by accepting this money the State
would buy their silence and subsequently aban-
don the search for truth. In other words, families
felt that pecuniary compensation was a measure
for replacing true justice. For those reasons, the
sociologist Elizabeth Jelin concluded that “most
of the families preferred measures of restitution,
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satisfaction, and above all, guarantees that this
would never take place again”.!'3

Under the concept of full redress, the five
forms of reparation are seen as complementary
rather than mutually exclusive. In certain cases,
more than one form of reparation may commend
victims in order to render justice.!'* Thus, repa-
rations should combine individual and collective,
material and symbolic measures.

The potential impact of the case-law of the
TACtHR onto the other two regional human rights
courts is arguable. The African Court of Human
and Peoples’ Rights still does not have a case-law
on reparations, whereas the European Court of

Human Rights Article has been interpreting and
applying article 50 of the European Convention
restrictively, mainly awarding pecuniary forms
of reparation. Nonetheless, the experience in La-
tin America may become extremely useful to the
International Criminal Court (“ICC”), since the
nature of crimes (e.g. crimes against humanity)
that the IACtHR has dealt with are likely to come
before the ICC. In this context, Article 75 of the
Rome Statute allows the ICC to appropriate repa-
ration in respect of victims. While it specifically
mentions restitution, compensation and rehabili-
tation, it also uses the terminology “including,”
meaning that the list of reparations in Article 75
is not exhaustive.
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