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INTRODUCTION

In the past, it was not feasible to hold states
accountable for human rights infringements as
there were no international obligations vis-d-vis
persons under their jurisdiction. Accountability
and international redress for these situations was
considered utopia. Today, it is generally ackno-
wledged as a basic principle of international law
that a state must make adequate reparation for
the harm it caused to individuals by breaching its
international obligations. Nevertheless, there are
myriad questions and answers that have been de-
rived from the application of this principle.

What is adequate reparation? Is it possible to
impose reparations as a preventive approach? How
can a state repair a collective harm? Can violations
of civil and political rights (CPRs) result in repara-
tions enforcing economic, social and cultural rights
(ESCRs)? The African, European and Inter-Ameri-
can Systems have found different answers to some
of these questions and to others that have surged
from examining the concept of redress.

This analysis focuses on the Inter-Ameri-
can System of protection and defense of human
rights (I/A System) and its response to complex
challenges that arise in this area. In examining
these challenges, it addresses a two-fold problem
that exists in the I/A System. On one hand, the
Inter-American construction of human rights
standards has focused on the recognition of indi-
viduals as subjects of public international law; in
the accountability for acts performed in violation
of individual, not collective rights. On the other
hand, the I/A System provides for a catalogue of

enforceable rights, most of which are of civil and
political nature'.

In response to this two-fold problem, the /A
System has, through its jurisprudence, developed
a comprehensive legal regime on reparations for
human rights violations that exemplifies better
ways to protect human rights in the region. This
article analyzes the most important developments
on the topic of reparations in cases of indigenous
peoples, to emphasize those that mandate repa-
rations for a collective harm as well as those that
result in the enforcement of economic, social and
cultural rights.

I. Reparations for a collective in indige-
nous peoples’ cases within the Inter-
-American System

The history and circumstances of the Ameri-
cas have allowed the Inter-American Court of Hu-
man Rights (IACtHR or /A Court) to deal with
cases of multiple victims that often are part of a
collective that shares a conflict or a history of so-
cial disadvantages that served as the premise for
the human rights violations that were committed
against them. Their urgent and massive need for
reparations has raised questions. What are collec-
tive rights? How are reparations carried out when
there are large numbers of victims with a collecti-
ve identity? Is restitutio in integrum? implemen-
table with regards to a collective?

In order to better understand these questions
and their legal and practical implications, it is ne-
cessary to address who is considered a beneficiary
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of reparations in the I/A System’s jurisprudence;
the measures ordered as non-repetition guarante-
es in cases involving individual and collective be-
neficiaries; and some of the debates surrounding
the notion of reparations for a collective.

a. The beneficiaries of reparations in the
Inter-American jurisprudence

Wording of Article 63 of the American Con-
vention on Human Rights (ACHR),® 1969, refers
to the “injured party” as a beneficiary of measures
to ensure the enjoyment of her right or freedom
violated as well as of a remedy and fair compen-
sation. However, the ACHR does not define the
term, which is not found in the actual Rules of
Procedure of the /A Court (2009) either. These
only include a definition of “alleged victim” and
“victim,” the latter referring “to the person whose
rights have been violated, according to a judgment
pronounced by the Court.”* The I/A System’s
lack of definition as to “what does “injured party’
mean” and “who are to be included as beneficia-
ries of a reparation” has led to different interpre-
tations by the I/A Court.?

Comparatively, the United Nations’ Basic
Principles and Guidelines on the Right to a Reme-
dy and Reparations for Victims of Gross Violations
of International Human Rights Law and Serious
Violations of International Humanitarian Law
(“UNBPGR”), defined victims as “persons who in-
dividually or collectively suffered harm.”¢ In that
respect, the concept of collective rights has been
present in the discussion regarding indigenous
peoples and minorities in the past.” Even though
they don’t contain a definition of collective rights,
the UN Declaration on the Rights of Indigenous
Peoples, the Indigenous and Tribal Peoples Con-
vention of the International Labour Organization
(ILO Convention 169), and the Draft American
Declaration on the Rights of Indigenous Peoples,
establish collective rights and refer to them as es-
sential for indigenous peoples.?

The Aloeboetoe et al. Case (1993) was the
first case to deal with reparations for a collecti-
ve in the I/A System.® It addressed the detention,
inhumane or degrading treatment, and killing of
seven members of the Saramaka tribe (Maroons)
by the Suriname military in 1987. In its applica-
tion to the IACtHR, the Inter-American Commis-
sion on Human Rights (IACHR) explained that

in traditional Maroon society, a person is
a member not only of his or her own fami-
ly group, but also of his or her own village
community and tribal group |[...], the villagers

make up a family in the broad sense. This is
why damages caused to one of its members
also represent damages to the community,
which would have to be indemnified.!®

Even though the I/A Court did not grant re-
parations for the Saramaka tribe as a whole, it or-
dered compensatory measures on behalf of the 46
relatives of the seven direct victims. The IACtHR
also ordered a measure of satisfaction that had
individual and collective effects, when it decided
that the state was obliged to reopen and staff the
school of Gujaba and to make the medical dispen-
sary operational "

The Mayagna (Sumo) Awas Tingni Com-
munity Case (2001) once again raised the issue
of communal rights to reparations. In its applica-
tion, the TACHR alleged that Nicaragua had nei-
ther demarcated the communal lands of the Awas
Tingni Community, nor adopted effective measu-
res to ensure the property rights of the communi-
ty to its ancestral lands and natural resources, and
further that the state did not ensure an effective
remedy in response to the community’s protests
regarding its property rights. Accordingly, the IA-
CHR requested reparations for the community as
a whole and not for its individual members."? The
IACtHR ordered the reparations requested to the
members of the community,” who were conside-
red the beneficiaries, but also ordered the state
to invest a sum of money “in works or services
of collective interest for the benefit of the Awas
Tingni Community, by common agreement with
the community.”** This was the first time the /A
Court accredited a “community”, and not a mem-
ber to it, as a subject of collective reparation.

Later, the TACHR submitted the Plan de
Sdnchez Massacre Case (2004), alleging denial of
justice and other acts of intimidation and discri-
mination to the detriment of the survivors and
the next of kin of the victims of the massacre of
268 persons, most of them members of the indi-
genous Mayan people in Guatemala.'” The case
presented several obstacles for the identification
of all the victims and the I/A Court determined
as beneficiaries the surviving victims and ordered
individual reparations to them. However, given
that the victims in the case were members of the
Mayan people, the I/A Court considered “that an
important component of the individual reparation
is the reparation that the Court will [...] grant to
the members of the community as a whole” and
proceeded to order measures of satisfaction and
guarantees of non-repetition that had cultural ele-
ments and a collective impact.'®
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In the Moiwana Community Case (2005),
the TACHR argued that members of the armed
forces of Suriname attacked the N’djuka Maroon
village of Moiwana massacring over 40 persons
and razing the village to the ground. The IACHR
considered that the beneficiaries of reparations in
this case should be the Moiwana residents who
survived the attack and the family members of
those who were killed.” The I/A Court considered
as beneficiaries individualized Moiwana Commu-
nity members, except it established:

Given that the victims of the present case are
members of the N'djuka culture, this Tribu-
nal considers that the individual reparations
to be awarded must be supplemented by com-
munal measures; said reparations will be
granted to the community as a whole in sub-
section D.[OTHER FORMS OF REPARATION
(Satisfaction measures and non-repetition
guarantees)].'s

Additionally, in the Cases of the Yakye Axa
Indigenous Community (2005) and Sawhoyama-
xa Indigenous Community (2006), both dealing
with traditional territory among other issues, the
TACHR alleged that the Communities and all
their members were entitled to reparations, since
their own cultural identity required that they be
considered from a collective and individual pers-
pective.'” The I/A Court established in the Yakye
Axa Case that it shared the view of the Commis-
sion “that the reparations take on a special collec-
tive significance,”? but it did not make a specific
reference to it in the Sawhoyamaxa Case. Notwi-
thstanding that, the I/A Court deemed that the
beneficiaries of the reparations it ordered were the
members of the Indigenous Communities and
not the Communities themselves.?'

Lastly, in the Saramaka People Case (2007),
the IACHR argued that Suriname committed vio-
lations against the members of a tribal commu-
nity. The TACHR alleged that the state had not
adopted effective measures to recognize their ri-
ght to the use and enjoyment of the territory they
have traditionally occupied and used and that the
state had violated the right to judicial protection
to the detriment of such people by not providing
them effective access to justice, particularly the ri-
ght to own property in accordance with their com-
munal traditions.?? However, the IACHR did not
identify the members of the Saramaka people, and
the I/A Court sustained that even though it had

previously held that in a contentious case
before the Court, the Commission must in-
dividually name the beneficiaries of possible

reparations [...] given the size and geographic
diversity of the Saramaka people,® and par-
ticularly the collective nature of reparations
to be ordered [...], the Court does not find it
necessary in the instant case to individually
name the members of the Saramaka people
in order to recognize them as the injured par-
ty. Nevertheless, the Court observes that the
members of the Saramaka people are identi-
fiable in accordance with Saramaka customa-
ry law, given that each Saramaka individual
belongs to only one of the twelve matrilineal
16s in which the community is organized.

Thus, [...] the Court considers the members
of the Saramaka people as the “injured party”
[...] who, due to their status as victims of the
violations established in the [...] Judgment
[...], are the beneficiaries of the collective for-
ms of reparations ordered by the Court.?

Nevertheless, the TACtHR ordered “collecti-
ve forms of reparations” on behalf of the members
of the Saramaka people and not the group, except
for one of the guarantees of non-repetition mea-
sures specifically dealing with a special duty of the
state regarding indigenous and tribal peoples.?

The measures of reparation ordered by the
I/A Court in these seven cases involving indige-
nous peoples have had fundamental collective as-
pects, but they are mostly rendered individually
to members of a collective. This article sustains
that, a group of beneficiaries does not necessarily
imply collective reparations; despite the fact that
the beneficiaries are members of a collective that
already existed when the violations occurred.?
The creativity and cultural sensibility shown by
the I/A Court have been essential in striving for
collective reparations, however the complexity of
having large numbers of beneficiaries of a repara-
tion -that should be aimed at bringing full restitu-
tion to each of them- has created multiple tasks
to the I/A supervisory organs and complying sta-
tes. This is especially true in cases involving in-
digenous populations, in which communal rights
are exercised.” How can reparation be facilitated?
Guarantees of non-repetition have played an im-
portant reparatory role particularly with regards
to the collective. The next section will study these
measures from a comparative perspective.

b. Non-repetition guarantees in individual
and collective cases
Other forms of reparation besides compensa-

tion are essential to restitutio in integrum. Howe-
ver, guarantees of non-repetition are fundamental
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in amplifying the protection and remedy granted
with regards to subjective rights in an individual
case and to the resolution of underlying systemic
or structural problems that impeded the adequate
protection of the rights violated. While they are
usually considered as part of reparations to indivi-
dual victims, they also have a collective element.?

Since cases that are brought to the I/A Sys-
tem have the potential to both seek a remedy for
a particular victim or group, and to function as a
useful tool for the resolution of underlying situa-
tions that could affect a collective, the question of
how guarantees of non-repetition are addressed in
individual and collective cases in the I/A System
remains to be important. Is there a difference?
Should there be one?

As stated in the Study concerning the right
to restitution, compensation and rehabilitation
for victims of gross violations of human rights and
fundamental freedoms, presented by the UN Spe-
cial Rapporteur on the Right to Reparation to Vic-
tims of Gross Violations of Human Rights,

[...] the individual and collective aspects of
victimized persons and groups are in many
instances closely interrelated. This coinci-
dence of individual and collective aspects is
particularly manifest with regard to the rights
of indigenous peoples |...| Against this back-
ground it is therefore necessary that, in addi-
tion to individual means of reparation, ade-
quate provision be made to entitle groups of
victims or victimized communities to present
collective claims for damages and to receive
collective reparation accordingly.?

Indigenous peoples ~who have been recog-
nized as collective subjects of law* having a col-
lective right to reparations®- have successfully
brought cases to the I/A System where measures
of reparation have been ordered for the benefit of
the community and interpreted as reparatory me-
asures for collective harm suffered.** For example,
in different cases, the I/A Court ordered the cor-
responding states to:

e Invest, as reparation for immaterial dama-
ges, the total sum of US$50,000 in works
or services of collective interest for the be-
nefit of the community, by common agre-
ement with the community;*

e Adopt legislative, administrative and
other measures necessary to recognize
and ensure the right of the peoples to be
effectively consulted, in accordance with
their traditions and customs, or when ne-
cessary, the right to give or withhold their

free, informed and prior consent, with re-
gards to development or investment pro-
jects that may affect their territory, and
to reasonably share the benefits of such
projects with the members of the peoples,
should these be ultimately carried out;**

What do these measures of reparation have
in common? First, they address a common pro-
blem or need; second, they are ordered on behalf
of a collective,® without making reference to their
members; and third, consultation and agreement
of the collective with the measures are required.
However, one is a compensatory measure and the
other a guarantee of non-repetition. As the focus
is on the latter, the next question is, are those ele-
ments also present in guarantees of non-repeti-
tion ordered in individual cases?

Even in cases where there is an individual
beneficiary, this type of measure has progressively
addressed a common problem or need of a society
or a group of persons, when deemed appropriate.
The Loayza Tamayo Case is but one example.®
In the case, which involved the right to personal
liberty, humane treatment, fair trial and judicial
protection of the victim, the I/A Court ordered the
state to adopt the internal legal measures neces-
sary to adapt the Crime of Terrorism and Crime
of Treason to conform to the ACHR.*” Another
example is the Ximenes Lopes Case, which dealt
with the violation of the rights to life and humane
treatment of a person with mental illness. In it,
the TACtHR decided that the state should adopt
all the measures necessary to keep developing an
education and training program for staff in heal-
th care, psychiatry, psychology, nursering, and for
any person involved in mental health services, in
particular, covering the principles that govern tre-
atment to patients with mental illness, according
to international standards and the provisions of
its Judgment.3®

These reparations address a common pro-
blem or need beyond the individual victim and
order measures that would benefit a collective wi-
thout making reference or identifying each of the
potential beneficiaries. Thus, the question remains
—is there a need for consultation and agreement of
the victims when guarantees of non-repetition are
ordered by the I/A Court in cases of individual vic-
tims? Some of the measures ordered as guarantees
of non-repetition refer to the participation of the
injured party; consultation and agreement, howe-
ver, while ideal when ordering measures of satis-
faction, are not elements of the guarantees of non-
-repetition ordered in individual cases.
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In the IACtHR’s case-law, the difference
between guarantees of non-repetition ordered in
collective cases involving indigenous peoples and
those ordered in individual cases, is more evident
in the cultural awareness and respect for self-
-determination shown by the I/A Court and -in
the examples studied- reflected in the order for
consultation and agreement necessary for the
modification of laws and practices. Cases invol-
ving indigenous peoples attempt to remedy or cor-
rect historically discriminatory treatment against
them and deal with the connecti between land,
culture, and fundamental rights. They represent
a special example of collectivity in the economic,
social and cultural scenario; and the TACtHR,
therefore, has recognized the need for active parti-
cipation of the collective in making decisions that
would be reparatory for their group based harm.*

This practice is in conformity with the spirit
of consultation and participation which constitu-
tes the cornerstone on which the provisions of the
ILO Convention 169 are based. In fact, the ILO
Convention 169 requires that states consult in-
digenous and tribal peoples on issues that affect
them, and that they are able to engage in free,
prior and informed participation in policy and de-
velopment processes that affect them.*

Accordingly, the reparation program that re-
sulted from the Truth and Reconciliation Com-
mission in Perd assures that collective victims
decide democratically what specific measures of
reparation should be implemented in their com-
munities, according with common parameters.*!
Nevertheless, looking beyond the problem of a
state’s political willingness and the complications
due to the number of victims, as stated by the In-
ternational Center for Transitional Justice (ICT]J),
the Human Rights Association (APRODEH)* and
academics,® and as can be observed by the gua-
rantees of non-repetition ordered as collective for-
ms of reparation in indigenous peoples’ cases, one
of the problems in the implementation of collecti-
ve reparations is the apparent confusion between
reparations for human rights violations and de-
velopment of social programs and public policies
that must be led by the state.

Given the importance of conceptual discus-
sions regarding the need and adequacy of repairing
a collective, this article focuses first on identifying
some of the debates over the scope, content and
mechanisms by which the right to adequate re-
paration should be satisfied, then on identifying
what measures should be ordered under “repara-
tions,” and finally, on distinguishing if they are
any different from a state’s general obligations.

Both ultimately are geared toward addressing the
questions: Is there overlap between public policy
and redress? Is the I/A Court deciding matters
that are not to be decided by law? Are the limits
for judicially imposed reparations?

c. Public Policy or Reparation? Guarantees
of non-repetition as collective forms
of reparation in cases of indigenous
peoples

It is generally acknowledged that the I/A
Court has developed important jurisprudence in
cases involving reparations for indigenous peo-
ples. The issue of how to repair a collective of-
ten surfaces in these cases. In fact, as seen supra,
the IACHR and the IACtHR have not necessarily
agreed on that matter ~the IACHR often requests
measures of reparation on behalf of communities
and peoples as well as its members, and the /A
Court instead orders them on behalf of its indivi-
dual members, in most cases. However, measures
of satisfaction and guarantees of non-repetition
ordered in indigenous cases have overcome the
individuality of reparations ordered and are im-
portant means for collective redress.

In that respect, in the Aloeboetoe Case the
I/A Court ordered the state to reopen a school and
make the medical dispensary operational in the
town from where the victims were as a form of re-
parations.* In the Mayagna (Sumo) Awas Tingni
Case, the I/A Court ordered the state to adopt in
its domestic law the necessary measures to cre-
ate an effective mechanism for delimitation and
titling of the community member’s property.* In
the Plan de Sdnchez Massacre Case, the I/A Court
ordered the state to provide adequate housing to
the surviving victims; and implement in the com-
munity programs of: study and dissemination of
the Maya-Achi culture; maintenance and impro-
vement of the road systems, sewage system and
potable water supply; provide teaching personnel
trained in intercultural and bilingual teaching;
and establish of a health centre in the village with
adequate personnel and conditions.*

In the Moiwana Case, the I/A Court ordered
the state to establish a community development
fund; and build a memorial.¥’ In the Yakye Axa
Indigenous Community and Sawhoyamaxa Indi-
genous Community Cases, the /A Court ordered
the state to implement a community development
fund; deliver basic supplies and services necessary
for the communities’ survival as long as the mem-
bers of the Indigenous communities remain land-
less; set up communication systems; implement
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a registration and documentation program; and
enact into its domestic laws the measures neces-
sary to establish a mechanism to claim restitution
of the ancestral lands.* Finally, in the Saramaka
People Case, the I/A Court ordered that the state
remove or amend the provisions that impede pro-
tection of the right to property of the members of
the Saramaka people; and adopt, in its domestic
legislation, and through prior, effective and fully
informed consultations, measures to recognize,
protect, guarantee and give legal effect to the right
of the members of the Saramaka people to hold
collective title of the territory they have traditio-
nally used and occupied.”

These reparations are but a few examples of
measures that give rise to debates on the scope,
content and mechanisms by which the right to
adequate reparation should be satisfied. Are they
measures of public policy or measures of redress?
In fact, while not endorsing the following state-
ments, arguments that collective reparation mea-
sures tend to go beyond the scope of the case and
order measures of reparation that are not propor-
tional to the violation found; that collective repa-
ration measures tend to go beyond the content of
“reparations” and into public policy or humanita-
rian areas; and that reparation measures ordered
by the I/A Court should only be of individual na-
ture and collective reparations should be a matter
of national administrative reparation programs,
have arise.®

When determining who the victim of the
violation is, what the violation is, and who the be-
neficiary of the reparation is in the cases analyzed
supra, other questions emerge and illustrate the
debate proposed. Does the violation of the rights
to life, humane treatment, personal liberty and ju-
dicial protection of seven victims give rise to the
obligation to reopen a school and a medical dis-
pensary? Is the delivery of supplies and services
necessary for a community’s survival a measure
of reparation for a violation of its CPRs? Are the
reparations meant to be measures sustained in
time? Is it for a Court to determine how much
water a community should receive?

In response to the arguments proposed, it
is sustained that it is important to keep in mind
that the measures of reparation that the I/A Court
orders are intended not only to bring full restitu-
tion to victims of human rights violations but also
have a preventive component, that is necessary
to address past violations and prevent future oc-
currences. Other measures of reparation that go
beyond compensation, like satisfaction measures
and guarantees of non-repetition, might not have

a direct, proportional effect on the violation that
occurred to the detriment of an individual vic-
tim in a specific case. Nevertheless, in individual
and collective cases these measures are linked on
some level to the situation or condition that ena-
bled the specific violation to happen.

Additionally, guarantees of non-repetition
represent a creative way in which the I/A System-
—a system with limited resources—aims to prevent
the occurrence of the same type of violations to
the detriment of others, and maximizes the abi-
lity of an individual case to make a difference in
the situation or condition of others. It is not a
class action, but instead a preventive method to
guarantee the non-repetition of those acts which
violate human rights, which is pertinent to the
implementation of a treaty and to prescribe the
consequences of a failure to comply with it. It for-
ms the essence of those guarantees of non-repeti-
tion that are not only aimed at the direct victim,
but that have an umbrella effect, broadening the
protection over individuals, collectiveness and so-
cieties as a whole-an added plus to be recognized
to the I/A Court’s jurisprudence and its construc-
tion on reparations.

Furthermore, with regards to the question of
possible overlapping between public policy and re-
dress, it should be noted that when implementing
collective forms of reparation there is often the
challenge of distinguishing between reparations
and economic, social and other measures that mi-
ght be interpreted to fall within public policy of a
state rather than within international legal order.
As stated supra, the ICT] and APRODEH distin-
guished this issue as one of the main problems
in the implementation of collective reparations
in Pert,’" and there are recent studies that refer
vastly to this issue regarding reparations for the
victims of the armed conflict in Colombia.*

The subsidiarity of the I/A System and its
nature, hold a difference of principle with regards
to state internal programs and policies that render
moot the question of judicially imposed repara-
tions vis d vis administrative state initiatives.

On one hand, it is accepted that there could
be an overlap between measures of collective re-
parations ordered by the I/A Court and social,
economic, or other programs that are to be im-
plemented by the states. However, this possible
overlap is not so problematic when analyzed from
the nature and origin of state obligations. A mea-
sure of reparation ordered by the I/A Court is of a
different nature and responds to a failure of a sta-
te to comply with international norms that pro-
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tect the rights of its inhabitants; therefore, it will
ordinarily order the state, by means of measures
of reparation, to comply with an obligation that
is understood to be a state obligation in the first
place. The overlap could be understood as natural
due to the subsidiary nature of the measure orde-
red and the usefulness of the I/A Court’s criteria
in setting parameters and guide the formulation
of reparation policies and programs.

On the other hand, a public policy or social,
economic or other state program and an adminis-
trative reparations program for a collective are in-
tended to address different situations by the same
actor. They both originate from the states obliga-
tions, but administrative measures of reparation
can be distinguished from general obligations, a
distinction that is most relevant when designing
and implementing massive administrative repara-
tions by a state, and less so when complying with
an international Court by implementing repara-
tions of a collective form.

On that respect, as stated by the ICT] and
APRODEH,

It is important to remember that the repara-
tive measures [ordered by the /A Court| are
the result of an analysis of what justice requi-
res under two conditions vastly different from
the ones facing those responsible for desig-
ning a reparations program. On the one hand,
the function of a body like the Inter-American
Court demands that it judge cases on the ba-
sis of individual justice. This approximation
to the concept of justice differs substantially
from that which can and should guide those
responsible for creating reparations programs
to serve the victims and also society as a who-
le. On the other hand, an entity like the Inter-
-American Court has no option but to make
case-by-case rulings; that is, the method of ap-
plying its concept of individualized justice is
necessarily circumscribed by the legal process
established for these ends. In contrast, public
and civilian authorities faced with responding
to and benefiting a much wider and more com-
plex set of victims find themselves having to
adopt other methods and forms of reparations
that respond to the national reality.

Finally, with respect to the individual nature
of the reparations ordered by the state vis d vis
the collective nature of state initiatives regarding
massive reparations, while the I/A Court conce-
dedly was meant to address individual cases, its
capacity to respond to the changing societal needs
should be noted, alongside the progress in the re-

cognition for international judicial determination
of reparations for a collective. This recognition
has been referred to by, for example, the UNBP-
GR,* the Special Rapporteur on the Right to Re-
paration to Victims of Gross Violations of Human
Rights,* and the UN Committee on the Elimina-
tion of Racial Discrimination.>®

In sum, measures of reparation with col-
lective effects ordered by the I/A Court contain
important social, economic, and preventive ele-
ments that deal with reparations to the injured
party but also with the reconstruction of relations
between the state and the victims from a human
rights approach. Their implementation in cases
of indigenous peoples often faces several difficul-
ties regarding its communal aspect with effects
both on the determination of the subject of law
(the community, its members or both) and the
determination of how to repair a high number of
victims. However, the main obstacle for their ful-
fillment is not rooted in the collective forms of re-
parations ordered by the I/A Court but in a state’s
willingness to comply with them. Nevertheless,
many aspects should be considered in order to en-
sure more comprehensive integral collective repa-
rations.”’

Whilst recognizing that some of the collecti-
ve forms of reparations include complex processes
of consultation, planning, and implementation,
these measures are dictated with the purpose of
advancing human rights protections and depend
mostly on the states’ willingness to comply with
them. In that respect, the jurisprudence on repa-
rations created in collective cases, and particularly
in cases involving indigenous communities, not
only reflects the collective aspect of reparations
but has also allowed the system to advance in en-
forcing the indivisibility of human rights by or-
dering measures of economic, social and cultural
impact on behalf of the members of indigenous
communities or peoples.

I. Reparations for indigenous peoples’
cases and their economic, social and
cultural component

States parties to the ACHR have an obliga-
tion to “respect” and “ensure” the rights guarante-
ed by it. However, given that states have often bre-
ached their duties, some of the I/A Court’s most
significant contributions have been in the area of
redress for victims of human rights violations. In
that respect, the I/A Court has elaborated on the
rights guaranteed by the Declaration, the Con-
vention and its additional protocols. Through its
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jurisprudence, especially in collective cases invol-
ving indigenous communities, it has interpreted
their content and ordered reparations that man-
date enforcement of ESCRs.

This chapter briefly describes: the ESCRs
in the I/A System; the development of the I/A
Court’s jurisprudence with regards to the breach
of the right to property in cases involving indi-
genous communities; and the I/A Court-ordered
reparations that have an ESCRs component, all
of which demonstrate the I/A System’s ability to
adapt to the current development of international
human rights law, notwithstanding the existing
normative obstacles.

a. Economic, Social and Cultural Rights in
the Inter-American System

The adoption of the American Declaration
of the Rights and Duties of Man (ADRD) in 1948
was crucial in recognizing individuals as subjects
of public international law and creating universal
standards for the protection of CPRs as well as
ESCRs.% In it, the member states of the OAS re-
cognized 27 protected rights and ten duties with
which states had to comply.

Among the human rights now enumerated
in the ADRD without distinction® are: the right
to life, liberty and personal security; equality be-
fore law; religious freedom and worship; freedom
of investigation, opinion, expression and dissemi-
nation; protection of honor, personal reputation,
and private and family life; a family; protection
for mothers and children; residence and move-
ment; inviolability of the home; inviolability and
transmission of correspondence; preservation of
health and well-being; education; benefits of cul-
ture; work and fair remuneration; leisure time;
social security; recognition of juridical personality
and civil rights; fair trial; nationality; to vote and
participate in government; assembly; association;
property; petition; protection from arbitrary ar-
rest; due process of law; and asylum.

Conversely, recognizing that, in accordance
with the Universal Declaration of Human Ri-
ghts (Universal Declaration), the ideal of human
beings free from fear and want and able to enjoy
freedom to its fullest, can only be achieved if con-
ditions are created whereby everyone may enjoy
their CPRs, as well as their ESCRs,® the UN ap-
proved the International Covenant on Civil and
Political Rights (ICCPR)®" and the International
Covenant on Economic, Social and Cultural Ri-
ghts (ICESCRJ® in 1966.

Even though both were adopted on the same
day, in the case of the ICCPR, an Optional Pro-
tocol was adopted to achieve its purposes and
the implementation of its provisions through a
Human Rights Committee;® but, in the case of
the ICESCR the state parties to the Covenant de-
cided to specify the standard of implementation
as one of “progressive implementation,”® which
has complicated the conceptualization of the ri-
ghts and the process of monitoring them despite
the rhetorical commitment to the principle that
both categories of rights are interrelated, interde-
pendent and indivisible.% In fact, it was not until
2008, that the UN adopted an Optional Protocol
to the ICESCR which provides for individual com-
plaints, a mechanism that has been in effect with
regards to the ICCPR since 1976.%

Accordingly, when the ACHR was adopted
in 1969 only a few of the ESCRs that are provi-
ded for in the ADRD were included. The second
chapter of the ACHR is titled “Civil and Political
Rights;” it contains 23 rights, including the right
to property, for example. The third Chapter, titled
“Economic, Social and Cultural Rights,” contains
only one Article that states the following:

The States Parties undertake to adopt measu-
res, both internally and through international
cooperation, especially those of an economic
and technical nature, with a view to achieving
progressively, by legislation or other appro-
priate means, the full realization of the rights
implicit in the economic, social, educational,
scientific, and cultural standards set forth in
the Charter of the [OAS].%7

Yet, considering

the close relationship that exists between
economic, social and cultural rights, and ci-
vil and political rights, in that the different
categories of rights constitute an indivisible
whole based on the recognition of the dignity
of the human person, for which reason both
require permanent protection and promotion
if they are to be fully realized, and the viola-
tion of some rights in favor of the realization
of others can never be justified |[...|

In 1988, the member states of the OAS re-
cognized a catalogue of ESCRs and adopted the
Additional Protocol to the American Convention
on Human Rights in the Area of Economic, So-
cial, and Cultural Rights, also known as the “Pro-
tocol of San Salvador”, which entered into force
in 1999. However, it establishes in Article 19(6),
“Means of Protection,” the following:
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Any instance in which the rights established
in paragraph a) of Article 8 and in Article 13
are violated by action directly attributable to
a State Party to this Protocol may give rise,
through participation of the Inter-American
Commission on Human Rights and, when
applicable, of the Inter-American Court of
Human Rights, to application of the system
of individual petitions governed by Article 44
through 51 and 61 through 69 of the Ameri-
can Convention on Human Rights.®

By limiting the rights whose infringement
can be brought before the I/A System through the
system of individual petitions, the Protocol of San
Salvador restricted the judicial competence of the
TACHR and the I/A Court to address the viola-
tion of other rights, beyond those related to trade
unions and education, included therein. This
limitation created an obstacle for achieving ac-
countability and reparation for ESCRs in the I/A
System but has not impeded important jurispru-
dential developments on the topic of reparations
that mandate enforcement of ESCRs for human
rights violations.

As stated by Veronica Gomez,

[...] access to health services, food and hou-
sing, among other ESC rights by vulnerable
groups such as indigenous peoples, afro-des-
cendant communities, displaced persons and
migrant workers have been frequently analy-
sed in the light of the obligation to ensure,
inter alia, the rights to life, to physical inte-
grity, to equality before the law, to freedom
of conscience, to access to information, to
property, and to judicial protection pursuant
to the American Convention and/or the Ame-
rican Declaration [...] In addition, individuals
and organizations of civil society increasingly
bring to the attention of the Inter-American
System situations where the redress of hu-
man rights violations associated with civil
rights demands the modification of social po-
licy or other measures related to ESC rights
protection.”®

This “indirect enforcement” of ESCRs throu-
gh the expansive interpretation of CPRs’! has
been present in recent decisions of the I/A Court,
especially through measures of reparation ordered
in cases regarding indigenous peoples. While this
article endorses a pragmatic support to this prac-
tice, its purpose is not to undermine the justicia-
bility of ESCRs, but instead to evidence how crea-
tive litigation and decisions from the I/A Court
have helped overcome normative obstacles or

structural weaknesses -that should be addressed
by member states of the OAS- to strengthen the
theory of the indivisibility of human rights and
achieve its implementation.

b. The right to property in cases of indige-
nous peoples before the I/A System

Article XXIII of the American Declaration
protects the right to property, stating that “[e]very
person has a right to own such private property
as meets the essential needs of decent living and
helps to maintain the dignity of the individual
and of the home.” Even though it could be consi-
dered an ESCR, the ACHR categorizes the right to
property as a civil and political right and establi-
shes, in Article 21, the following:

1. Everyone has the right to the use and en-
joyment of his property. The law may subor-
dinate such use and enjoyment to the interest
of society.

2. No one shall be deprived of his property
except upon payment of just compensation,
for reasons of public utility or social interest,
and in the cases and according to the forms
established by law.

3. Usury and any other form of exploitation
of man by man shall be prohibited by law.

The I/A Court has dealt with several cases
regarding the right to property from the ACHR's
civil and political approach, however, the econo-
mic, social and cultural aspects of this specific
right acquire a greater importance in cases of indi-
genous peoples and their lands, which often deal
with economic disparities and cultural threats
stemming from past and present wrongs commit-
ted against them.”? In this respect, the right to
property has been not only important for the deve-
lopment of a collective approach to human rights
violations in these cases, but has also permitted
the I/A Court, independently and in conjunction
with other rights, to extend its interpretation to
include the duty to “respect” and “ensure” ESCRs.

The Mayagna (Sumo) Awas Tingni Case led
to a landmark decision with regards to the right
to property and its special importance in cases
of indigenous peoples. When arguing the state’s
breach, the IACHR made reference to traditional
land tenure and its special consequences in a case
where there was a communal aspect to land and
a special link to it and other natural resources ba-
sed on traditional patterns of use and occupation
of ancestral territory.”® The I/A Court drew from
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these allegations and established, for the first
time and through an evolutionary interpretation
of international instruments for the protection of
human rights, that

article 21 of the Convention protects the right
to property in a sense which includes, among
others, the rights of members of the indige-
nous communities within the framework of
communal property.”

The I/A Court continued to declare that

[aJmong indigenous peoples there is a com-
munitarian tradition regarding a communal
form of collective property of the land, in the
sense that ownership of the land is not cente-
red on an individual but rather on the group
and its community. Indigenous groups, by the
fact of their very existence, have the right to
live freely in their own territory; the close ties
of indigenous people with the land must be
recognized and understood as the fundamen-
tal basis of their cultures, their spiritual life,
their integrity, and their economic survival.
For indigenous communities, relations to the
land are not merely a matter of possession
and production but a material and spiritual
element which they must fully enjoy, even to
preserve their cultural legacy and transmit it
to future generations.”

Therefore, the I/A Court considered that the
members of the community have a right to their
ancestral lands, which requires the state to:

a) carry out the delimitation, demarcation,
and titling of the territory belonging to the
Community; and

b) abstain from carrying out, until that delimita-
tion, demarcation, and titling have been done,
actions that might lead the agents of the State
itself, or third parties acting with its acquies-
cence or its tolerance, to affect the existence,
value, use or enjoyment of the property located
in the geographical area where the members of
the Community live and carry out their acti-
vities.”®

The VA Court confirmed its reasoning in

subsequent cases dealing with ancestral lands or
territory. In the Moiwana Community Case, the
I/A Court found not only a violation of the right to
property, but also a violation to the right to humane
treatment based on the fact that the state hindered
the Moiwana Community from performing their
rituals according to their traditions and the caused
the separation from their traditional lands.””

Subsequently, in the Yakye Axa Case, the /A
Court found a violation to the right to property as
well as the right to life for the state’s obstruction
of the community’s right of ancestral lands and,
consequently, the possibility of enjoying traditio-
nal activities—such as hunting, fishing, and gathe-
ring-which are essential to obtaining food and en-
suring the effective preservation of its members’
right to life.”® The I/A Court added that

[tlhe culture of the members of the indigenous
communities directly relates to a specific way of
being, seeing, and acting in the world, developed
on the basis of their close relationship with their
traditional territories and the resources therein,
not only because they are their main means of
subsistence, but also because they are part of their
worldview, their religiosity, and therefore, of their
cultural identity.”®

Similarly, in the Sawhoyamaxa Communi-
ty Case, the I/A Court found a violation to the
rights to property and to life®® as it established,
inter alia, that

together with the lack of lands, the life of the mem-
bers of the Sawhoyamaxa Community is characte-
rized by unemployment, illiteracy, morbidity rates
caused by evitable illnesses, malnutrition, preca-
rious conditions in their dwelling places and envi-
ronment, limitations to access and use health servi-
ces and drinking water, as well as marginalization
due to economic, geographic and cultural causes.®!

Finally, in the Saramaka People Case, the VA
Court found a violation of the right to property®?
and established that even though the Saramaka
people are not indigenous to the region they inha-
bit (as they were instead brought to Suriname du-
ring the colonization period)® they

are to be considered a tribal community, and
that the Court’s jurisprudence regarding in-
digenous peoples’ right to property is also ap-
plicable to tribal peoples because both share
distinct social, cultural, and economic cha-
racteristics, including a special relationship
with their ancestral territories, that require
special measures under international human
rights law in order to guarantee their physical
and cultural survival .

Consequently, the I/A Court decided that the
state had to: 1) grant collective title over the terri-
tory of the members of the Saramaka people in ac-
cordance with their customary laws and through
consultations. Until then, it must abstain from
acts that might lead to affect the enjoyment of
the territory, unless it obtains consent of the Sa-
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ramaka people; 2) grant them legal recognition of
the collective juridical capacity to ensure the en-
joyment of their right to communal property and
collective access to justice; 3) modify its domestic
legislation —prior consultation— to guarantee the
people’s right to hold collective title over the terri-
tory which includes the lands and natural resour-
ces necessary for their social, cultural and econo-
mic survival; 4) adopt measures to recognize and
ensure their right to be consulted and obtain con-
sent in accordance with the people’s traditions;
and 5) ensure that environmental and social im-
pact assessments are conducted prior awarding
any concessions, and implement adequate safe-
guards to minimize damaging effects that such
projects may have upon social, economic and cul-
tural survival of the Saramaka people.®

As seen in the I/A Court’s latest judgment
on the right to property in a collective case, the
I/A Court has developed more comprehensive me-
asures of reparations in these cases. Yet, it has ex-
tensively interpreted the right to property in cases
involving indigenous peoples and their lands and
has analyzed it-without labeling such right as one
type or another-alongside the special circums-
tances of indigenous peoples. This, to assure en-
forcement of reparation measures that deal with
the basic economic, social and cultural needs that
they have as a result of the obstruction of effective
use of their lands and territories. The next section
examines this in greater detail.

c. Measures of reparation in cases of
indigenous peoples and the ESCRs
component

Many cases that do not deal with indigenous
communities but order measures of reparation
that enforce ESCRs could be cited to demonstrate
the development of the I/A Court’s jurisprudence
on this matter. This article, however, does not in-
tend to cover the universe of reparations that the
I/A Court has ordered to this respect, it focuses
only on those cases involving indigenous commu-
nities, as their elements epitomize the proactive
enforcement of ESCRs in the I/A System.

As seen supra, even in cases where the I/A
Court has not considered collective elements
when determining a violation, it has ordered
measures that have a collective impact. In that
respect, the I/A Court has expanded the definition
of these types of reparation measures throughout
its jurisprudence to promote access to certain
rights which have been historically denied to in-
digenous peoples.

This could be analyzed, for example, with
the right to education, which is included in Arti-
cle XII of the ADRD and Article 13 of the Proto-
col of San Salvador. According to Article 19(6) of
the Protocol of San Salvador, the right to educa-
tion is one of the two rights that may give rise to
application of the system of individual petitions
governed by the ACHR; however, the violation of
such right has not been alleged by the TACHR and
the I/A Court has not yet found a direct violation,
even though it has ordered measures that advance
the implementation of such right.%¢

Why would the right to education not be
addressed directly if it could be? One of the main
reasons is related to the fact that the Protocol of
San Salvador entered into force in 1999 and the
violations alleged in the cases might be prior to
this date and to the ratification, if any, of the per-
taining states. Another reason, which would also
apply to other ESCRs that are not directly enforce-
able in the I/A System, is the effective use of stra-
tegic litigation, and the ability to obtain imple-
mentation through a more conservative approach
than direct confrontation with normative obsta-
cles (limitations of the Protocol of San Salvador)
and generational discussions, for example.®”

In any case, in the Aloeboetoe Case as in
the Plan de Sdnchez Massacre,®® Yakye Axa,®® and
Sawhoyamaxa cases, the I/A Court has not only
ordered measures that result in the enforcement
of the right to education, but has also done so-
with the exception of the Aloeboetoe Case-with
a culturally sensitive approach to indigenous peo-
ples and the particularities that the I/A Court has
deemed necessary. The Case of Sawhoyamaxa ex-
emplifies this approach when it establishes that

while the members of the Community re-
main landless, the State shall immediately,
regularly and permanently adopt measures
to: [...] e) provide the school of the “Santa
Elisa” settlement with all necessary material
and human resources, and establish a tem-
porary school with all necessary material and
human resources for the children of the “Ki-
l6metro 16” settlement. The education pro-
vided must, inasmuch as possible, respect
the cultural values of the Community and of
Paraguay, and is to be bilingual; in the Exent
language, and at the discretion of the mem-
bers of the Community, either in Spanish or
in Guarani.”®

This reference to the cultural values that
should be taken into account when dealing with
the right to education, warrants also mentioning
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the “Right to the Benefits of Culture” contained
in Article 14 of the Protocol of San Salvador and
XIII of the ADRD. This right, is present in almost
all the reparations ordered in cases of indigenous
peoples, and is particularly present when the /A
Court makes reference to the use of the langua-
ge of the injured community when apologizing or
publishing judgments and related documents.”!

It also manifests itself when the I/A Court,
instead of ordering the publication of said docu-
ments ~which is a commonly ordered measure of
reparation- has taken into account the oral tradi-
tion of a community and ordered radio broadcasts
of the judgment’s content.”” In that respect, the
Plan de Sdnchez Massacre Case exemplifies the
protection of the right to the benefits of a culture;
in this case, the I/A Court ordered the state to
implement a program in several communities for
the “study and dissemination of the Maya-Achi
culture.””?

Additionally, the I/A Court has ordered the return
or recovery of the remains of deceased victims from a
perspective of the benefits of a culture®® even though it
is sustained in this contribution that this could also be
linked to the protection of the right to religious freedom
and worship?® that is recognized in Article Il of the
ADRD and Article 12 of the ACHR.

In that regard, the I/A Court has established
that

[r]espect for [mortal] remains, observed in all
cultures, acquires a very special significance
in the Mayan culture, [...] to which [the vic-
tim] belonged. The Court has already recog-
nized the importance of taking into account
certain aspects of the customs of the indige-
nous peoples of the Americas for purposes of
application of the American Convention [...]
for the Mayan culture, Mam ethnic group, fu-
neral ceremonies ensure the possibility of the
generations of the living, the deceased person,
and the deceased ancestors meeting anew.
Thus, the cycle between life and death closes
with these funeral ceremonies |...]*

On the other hand, Article XI of the ADRD
and Article 10 of the Protocol of San Salvador
both establish the protection of the right to heal-
th. In that sense, the ADRD states that “[e]very
person has the right to the preservation of his he-
alth through sanitary and social measures relating
to food, clothing, housing and medical care, to the
extent permitted by public and community resour-
ces.” The elements that constitute the right to the
preservation of health and to well-being are also

present in the Protocol of San Salvador in its Arti-
cles 10, 11, and 12 which establish the following;

Right to Health

1. Everyone shall have the right to health,
understood to mean the enjoyment of the
highest level of physical, mental and social
well-being.

2. In order to ensure the exercise of the right
to health, the States Parties agree to recognize
health as a public good and, particularly, to
adopt the following measures to ensure that
right:

a. Primary health care, that is, essential heal-
th care made available to all individuals and
families in the community;

b. Extension of the benefits of health services
to all individuals subject to the State’s juris-
diction;

c. Universal immunization against the princi-
pal infectious diseases;

d. Prevention and treatment of endemic, oc-
cupational and other diseases;

e. Education of the population on the preven-
tion and treatment of health problems, and

f. Satisfaction of the health needs of the hi-
ghest risk groups and of those whose poverty
makes them the most vulnerable.

Right to a Healthy Environment

1. Everyone shall have the right to live in a
healthy environment and to have access to
basic public services.

2. The States Parties shall promote the pro-
tection, preservation, and improvement of
the environment.

Right to Food

1. Everyone has the right to adequate nutri-
tion which guarantees the possibility of en-
joying the highest level of physical, emotional
and intellectual development.

2. In order to promote the exercise of this
right and eradicate malnutrition, the States
Parties undertake to improve methods of pro-
duction, supply and distribution of food, and
to this end, agree to promote greater interna-
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tional cooperation in support of the relevant
national policies.

However, the judicial enforcement of the ri-
ght to health has been a consequence of reparations
granted mostly in cases where there was a violation
to the right to humane treatment established in Ar-
ticle 5 of the ACHR.”” Specifically regarding cases
of Indigenous peoples, in the Plan de Sdnchez Mas-
sacre Case, the I/A Court found a violation to the
right to humane treatment and ordered the state to

provide, free of charge, through its speciali-
zed health institutions, the medical treat-
ment required by the victims, including, inter
alia, any necessary medication [and to] create
a specialized program of psychological and
psychiatric treatment, which must also be
provided free of charge.”®

The VA Court went further when ordering
the establishment of a health centre in the villa-
ge of Plan de Sinchez with adequate personnel
and conditions, and also by ordering training for
the personnel of the Municipal Health Centre so
that they may provide medical and psychological
care to those who have been affected by the vio-
lations committed in the case and who require
treatment.”’

The I/A Court has also ordered reparations
that enforce the right to health in cases dealing
with property rights—and not humane treatment.
The cases involving the Yakye Axa and Sawhoy-
amaxa Communities in Paraguay are one exam-
ple in which /A Court ordered these measures
of reparation for as long as the injured parties
remain landless. The I/A Court stated that given
the special state of vulnerability and the impossi-
bility of resorting to the Communities’ traditional
subsistence mechanisms, the state must provide
immediately, regularly and permanently, medical
care and appropriate medicine to protect the he-
alth of all persons, especially children, the elderly
and pregnant women together with periodic para-
site removal and vaccination campaigns, respec-
ting their practices and customs. Additionally, the
I/A Court established that the state must set up
latrines or any other type of sanitation facilities
for effective and healthy management of the bio-
logical waste of the Communities.'®

These reparations contain elements of the
right to health that are protected in the ADRD
and the Protocol of San Salvador; it can be ob-
served —for example- that immunization and
special attention to high risk groups were taken
into account when determining the reparations.

Furthermore, the /A Court has ordered access to
the right to water, which is not explicitly referred
to in the I/A System’s norms but is part of the
preservation of health and well being or adequate
standard of living as has been interpreted in the
Universal System.!°!

It is to be observed that in the Plan de Sdn-
chez Massacre Case, the I/A Court ordered the
state to set up a “sewage system and potable wa-
ter supply.”!?2 Accordingly, in the cases of the
Yakye Axa and Sawhoyamaxa communities, the
I/A Court stated that as long as the injured parties
remain landless, the state must supply, immedia-
tely and on a regular basis, sufficient drinking wa-
ter for consumption and personal hygiene of the
members of the communities.!%

Article 68(1) of the ACHR establishes that “[t|
he States Parties to the Convention undertake to
comply with the judgment of the Court in any case
to which they are parties.” Therefore, the I/A Court
has established that monitoring the compliance
with its decisions is an inherent jurisdictional po-
wer.'% During the supervision of the compliance
with the judgments in the cases of the Yakye Axa
and Sawhoyamaxa communities the I/A Court o1-
dered the state to inform about the regularity of the
provision of water, the method used to deliver the
water and to sanitarily preserve it, the amount of
water delivered by person, and the method used by
the state to determine such amount.!%

Additionally, in the same two cases, the /A
Court has implemented the communities “Right
to Food” by ordering that, as long as the injured
parties remain landless, the state “must supply
food in quantities, variety and quality that are
sufficient for the members of the Community
to have the minimum conditions for a decent
life.”1% As with the right to water, during the su-
pervision of the compliance with the judgments,
the I/A Court ordered the state to report on

(1) the delivery schedule; (2) the amount of
food delivered per person and/or per family,
and (3] the criteria used by the State to de-
termine the type and amount of food to be
delivered, and the delivery schedule.!®”

Regarding the right to housing, contained in
right to the preservation of health and to well-being
in the ADRD,'% the I/A Court has ordered in the
Plan de Sdnchez Massacre Case that the state “pro-
vide adequate housing to the surviving victims
who reside in the village of Plan de Sinchez and
require it.”1%?
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Finally, the I/A Court recently addressed en-
vironmental rights, protected as the “Right to live
in a healthy environment” by the Protocol of San
Salvador. It is to be noted that in the Saramaka
People Case—a case where the I/A Court found the
state had an international responsibility for the
violation of rights to property, juridical personal-
ity and judicial protection-it ordered the state to

ensure that environmental and social impact
assessments are conducted by independent
and technically competent entities, prior to
awarding a concession for any development
or investment project within traditional Sara-
maka territory, and implement adequate safe-
guards and mechanisms in order to minimize
the damaging effects such projects may have
upon the social, economic and cultural survi-
val of the Saramaka people.!°

These reparation measures ordered by the
I/A Court in cases of indigenous peoples demons-
trate how these cases are of great importance not
only in analyzing reparations for a collective, but
also in the proactive implementation of ESCRs
by the I/A System. Based on the interpretation
of normatively labeled CPRs, the /A Court has
ordered measures that strengthen the idea of in-
divisibility of human rights and overcomes the
discussion regarding justiciability of ESCRs.

These developments are utterly important
not only for the topic of reparations but also for the
implementation of substantial rights; they prove
the system’s contribution in the advancement of
international human rights law as well as its capa-
city to adapt and achieve significant progress in the
interpretation and comprehensive implementation
of human rights without a distinction.

CONCLUSION

The Inter-American System’s construction
of human rights standards and its prescription
of the consequences for failure to meet those
standards have been fundamental to the region.
Although this construction has focused on the
recognition of individuals as subjects of public in-
ternational law and provides a catalogue of most-
ly civil and political rights that are enforceable,
Inter-American jurisprudence has been successful
in influencing the progressive development of in-
ternational human rights law through ambitious
decisions on reparations in individual and col-
lective cases—from cases of forced disappearances
that deal primarily with civil and political rights
to cases involving the rights of indigenous peoples

which comprise a number of economic, social and
cultural rights.

The I/A System has understood adequate re-
paration for human rights violations to mean full
restitution (restitutio in integrum), which inclu-
des restoration of the prior situation, reparation
for the consequences of the violation and inde-
mnification for patrimonial and non-patrimonial
damages. However, the debates persist over the
scope and method by which the right to adequate
reparation should be fulfilled, and the I/A Court
has responded to these debates, and the societal
needs of the American states, through the com-
prehensive reparations it has ordered.

Given that the Inter-American mechanisms
for the protection of human rights were created
to fight individual human rights violations, me-
asures of reparation classified by the I/A Court
as “guarantees of non-repetition” are essential in
the I/A System, especially in light of the system’s
scarcity of resources. These measures seek to
remedy human rights violations in an individual
case and simultaneously prevent the repetition of
such violations by addressing the underlying sys-
temic or structural problems that impeded ade-
quate protection of the rights breached in the first
place. Consequently, they take both a preventive
approach and serve as a collective response to hu-
man rights claims.

In that respect, despite its progressive ad-
mission to the concept of collective harm and the
need for collective redress, the I/A System still
faces obstacles to resolving the claims of collec-
tive reparations that are raised. The broader ap-
plication of the American Convention to include
states’ accountability vis-d-vis a collective can be
been seen in the I/A Court’s jurisprudence, parti-
cularly in collective cases of indigenous peoples’
rights that have been processed by the system of
individual petitions provided for by the American
Convention on Human Rights.

However, the concept of collective repara-
tions is still unclear, as seen in most of the cases
involving indigenous peoples where the I/A Court
considers that only individuals hold rights, not the
communities as a collective. This individualistic
approach challenges the I/A System and its ability
to adapt to an increasing recognition of collecti-
ve rights that result from a collective harm to a
group that has a collective or communal identity.
Nevertheless, the I/A Court is making progress in
ordering measures of reparation that benefit com-
munities as well as its members, when necessary.
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In addition, the I/A Court has made im-
portant progress in determining the scope of the
measures ordered for indigenous peoples as it in-
cludes basic elements of consultation and respect
for their self-determination when granting repara-
tions. In this sense, the measures of reparation
ordered for members of indigenous communities
exemplify not only advancement in the collective
area, but also in the enforcement of economic,
social and cultural rights. This advancement has
been essential in the effort to correct historically
discriminatory treatment against indigenous peo-
ples and to deal with the connection between land,
culture and their fundamental rights. However,
they have also been essential in overcoming the
restriction that threatens the justiciability for eco-
nomic, social and cultural rights. This limitation
has not impeded important jurisprudential devel-
opments on the topic of reparations that mandate
enforcement of all human rights, but has to be
addressed by the /A System in order to defeat un-
equal normative protection of such rights.

In this respect, the right to property has been
not only important for the development of a col-
lective approach to human rights violations in
cases of indigenous peoples but has also allowed
the I/A Court, independently and in conjunction
with other rights, to extend its interpretation to
include the duty to “respect” and “ensure” eco-
nomic, social and cultural rights by means of its
jurisprudence. As a result, the rights to education,
benefits of the culture, health, healthy environ-
ment, food, water and housing are examples of
rights that have been effectively protected by the
I/A System in cases involving indigenous peoples;
this goes beyond the rhetorical recognition of all

categories of rights as interrelated, interdependent
and indivisible, and guarantees their enforcement
without a distinction.

However, the Inter-American System has re-
ached a crucial moment, requiring an evaluation
of its achievements and the challenges it faces.
Such an evaluation needs to take into account the
steps taken and the progress achieved in order to
increase the focus on the issue of implementation
by the states. The latter is necessary to strengthen
a general understanding that the measures orde-
red go beyond the realm of a state’s willingness
to comply with them and into its duty to effec-
tively implement them, with the purpose of gua-
ranteeing that the reparations ordered have a real
capacity to make changes that benefit the injured
party and societies in general.

This is sustained in the conviction that the
I/A Court’s practice is a relevant force for advan-
cing respect for human rights without distinction
and should evolve, like rights do, to become a
more practical instrument in the search for full
reparation through the enforcement of its judg-
ments. The goal is real mitigation of the damage
caused to the injured party as well as acknowledg-
ment of the need for recognition of collectivities
as subjects of international human rights law and
the indivisibility of human rights in general.

The aforementioned is espoused in the hope
of defeating the obstacles for achieving real repa-
ration for civil, politic, economic, social and cul-
tural rights, recognizing the increasing urgency
for this achievement and acknowledging and res-
pecting the rights of the collective, until harmful
state practice is eliminated and human rights pre-
vail, to make utopia become a reality.
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NOTES

Only those rights related to property (establi-
shed in the American Convention on Human
Rights), trade unions and education (both esta-
blished in the Additional Protocol to the Ame-
rican Convention on Human Rights in the
Area of Economic, Social, and Cultural Rights
“Protocol of San Salvador”) may give rise to the
application of the system of individual peti-
tions established by the American Convention
to address human rights violations.

Since its first judgment on reparations and over
the past 21 years, the IACtHR has interpreted
adequate redress to be a restitutio in integrum
that entails reestablishing the situation to the
state it was in before the violation. It necessari-
ly includes: a) restoration to the prior situation,
b) reparation of the consequences of the viola-
tion, and c¢) indemnification for material and
immaterial damages (See, jurisprudence from
I/A Court H.R., Veldsquez Rodriguez v. Hon-
duras Case. Compensatory damages (Art. 63(1)
American Convention on Human Rights).
Judgment of July 21, 1989. Series C, N°.7 to
I/A Court H.R., Manuel Cepeda Vargas v. Co-
lombia Case. Preliminary Objections, Merits,
Reparations, and Costs. Judgment of May 26,
2010. Series C, N°. 213.) Yet, the restitutio to
the status quo ante of the victim presents cer-
tain difficulties. First, restitution is not always
possible in certain cases of human rights vio-
lations, such as those involving the right to
life, for example. The IACtHR has referred to
“exceptional cases” where it is not possible to
make the effects of human rights violations di-
sappear. In those cases, the Court has interpre-
ted its duty to

order that a series of measures be adopted so
that in addition to guaranteeing that the vio-
lated rights will be respected in the future, the
consequences produced by the violations may be
repaired and a restitution payment be effected to
compensate damages corresponding to [the da-
mage thereby caused]. [See e.g., /A Court H.R.,
Hilaire, Constantine and Benjamin et al v. Tri-
nidad and Tobago. JTudgment of June 21, 2002.
Series C, N°. 94, para. 203.]

Second, is it adequate to repair a human rights
violation by reinstating the victim to a situation
of exclusion and marginalization if she lived
in one prior to the violation of her rights? The
Court recently established -in a case dealing
with structural discrimination- the following:

The Court recalls that the concept of “integral
reparation” (restitutio in integrum) entails the
re-establishment of the previous situation and
the elimination of the effects produced by the
violation, as well as the payment of compensa-
tion for the damage caused. However, bearing
in mind the context of structural discrimina-
tion in which the facts of this case occurred,
which was acknowledged by the State [...],
the reparations must be designed to change
this situation, so that their effect is not only
of restitution, but also of rectification. In this
regard, re-establishment of the same structural
context of violence and discrimination is not
acceptable. [...] [I/A Court H.R., Case of Gon-
zdlez et al. (“Cotton Field”) v. Mexico. Prelimi-
nary Objection, Merits, Reparations and Costs.
Judgment of November 16, 2009. Series C, N°.
205, para. 450.]

. The ACHR refers to the State’s international

responsibility for human rights violations and
to its consequent duty of providing reparation
through a general provision. Article 63(1) of
the ACHR only states that,

[i]f the Court finds that there has been a vio-
lation of a right or freedom protected by this
Convention, the Court shall rule that the inju-
red party be ensured the enjoyment of his right
or freedom that was violated. It shall also rule,
if appropriate, that the consequences of the
measure or situation that constituted the bre-
ach of such right or freedom be remedied and
that fair compensation be paid to the injured

party.

. Rules or Procedure of the I/A Court (November

2009, Article 2(33).

. In the Veldsquez Rodriguez Case, the Court es-

tablished the possibility that the beneficiary of
the indemnity be the victim or family members
of the victim (I/A Court H.R., Veldsquez Ro-
driguez v. Honduras Case. Supra note 3, paras.
47, 48, 56); this interpretation of injured party
was later broadened to include the victim, her
next of kin and those affected by the afflictions
suffered by her (See e.g., I/A Court H.R., Alo-
eboetoe et al. v. Suriname Case. Reparations
(Art. 63(1) American Convention on Human
Rights). Judgment of September 10, 1993. Se-
ries C, N°. 15). The more flexible interpreta-
tion of “injured party” became the constant ju-
risprudence of the Court, until recent years in
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which it adopted a more narrow approach. With
this, the Court departed from its historic am-
ple interpretation of Article 63(1) of the ACHR
and excluded the term “relatives of the victi-
ms,” eliminating their possibility to become
beneficiaries of reparations without having to
be declared victims of human rights violations.
See, I/A Court H.R., La Cantuta v. Pert Case.
Merits, Reparations and Costs. Judgment of
November 29, 2006. Series C, N°. 162; and /A
Court H.R., La Cantuta v. Perd Case. Interpre-
tation of the Judgment of Merits, Reparations
and Costs. Judgment of November 30, 2007.
Series C, N°. 173. Judge Cangado Trindade has
criticized this approach. He defined victim as
“the human being that has suffered an injury
or damage, individually or in the company of
other human beings, as a consequence of an
act — or omission — that is internationally ille-
gal [...].” Concurring opinion of Judge Cancado
Trindade, Interpretation of the judgment in the
case of la Cantuta v. Perti, November 30, 2007,
para. 36. Judge Cangado Trindade added (ibid.,
para. 62) that:

injured party corresponds to the ample notion
of victim, according to the jurisprudential cons-
truction of the I/A Court, under the American
Convention [...] The centralization of the vic-
tims does not refer only to the direct victims,
but also to their next of kin as injured parties.
The centralization of the victims is not limited
to the determinations of the Court with regard
to the merits of the cases solved by it; instead
it refers also to the decisions with regard to the
reparations.

. UN General Assembly, Basic Principles and
Guidelines on the Right to a Remedy and Repa-
ration for Victims of Gross Violations of Inter-
national Human Rights Law and Serious Vio-
lations of International Humanitarian Law, res
60/147, December 16, 2005, principle 8.

. A working definition developed at the UN (Sub-
-Commission on Prevention of Discrimination
and Protection of Minorities, Study on the Pro-
blem of Discrimination against Indigenous Po-
pulations, UN Doc. E/CN.4/Sub.2/1986/7/add
4, para. 379) states:

Indigenous communities, peoples and nations
are those which, having a historical continui-
ty with pre-invasion and pre-colonial societies
that developed on their territories, consider
themselves distinct from other sectors of the
societies now prevailing on those territories,
or parts of them. They form at present non-
-dominant sectors of society and are determi-
ned to preserve, develop and transmit to future

10.

11.
12.

13.
14.

15.

16.
17.

18.
19.

20.

21.

generations their ancestral territories, and their
ethnic identity, as the basis for their continued
existence as peoples, in accordance with their
own cultural patterns, social institutions and
legal system.

For concept and definitions see also, Patrick
Thornberry, Indigenous peoples and human
rights (Manchester: Manchester University
Press, 2002), Ch 1.

Fergus Mackay, Los derechos de los pueblos
indigenas en el sistema internacional (Lima:
Aprodeh, 1999), 53-55.

The I/A System has identified measures to deal
with reparations in cases with multiple benefi-
ciaries. However, this analysis focuses on those
reparations that are effectively ordered in ca-
ses in which there is an important collective
or communal identity that distinguishes them
from cases with many individual victims whi-
ch do not necessarily share a commonality be-
sides the condition of victims.

I/A Court H.R., Aloeboetoe et al. v. Suriname
Case. Supra note 6, para. 83.

Ibid., operative para. 5.

I/A Court H.R., The Mayagna (Sumo) Awas
Tingni Community v. Nicaragua Case. Judg-
ment of August 31, 2001. Series C, N°. 79, pa-
ras. 158, 2.

Although it did not individualized them.

I/A Court H.R., The Mayagna (Sumo) Awas
Tingni Community v. Nicaragua Case. Supra
note 13, para. 167 and operative para. 6.

I/A Court H. R., Plan de Sdnchez Massacre v.
Guatemala Case. Judgment of April 29, 2004.
Series C, N°. 105, para. 2.

Ibid., para. 86 and operative paragraphs.

I/A Court H. R., Moiwana Community v. Suri-
name Case. Judgment of June 15, 2005. Series
C, N°. 124, para. 173.

Ibid., para. 194.

I/A Court H. R., Indigenous Community Yakye
Axa v. Paraguay Case. Judgment of June 17,
2005. Series C, N°. 125, para. 185; and I/A
Court H. R, Indigenous Community Sawhoya-
maxa v. Paraguay Case. Judgment of March 29,
2006. Series C, N°. 146, para. 201.

I/A Court H. R., Indigenous Community Yakye
Axa v. Paraguay Case. Supra note 20, para. 188.

In both cases the Court proceeded to individu-
alize each of the victims. See, I/A Court H. R.,
Indigenous Community Yakye Axa v. Paraguay
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22.

23.

24.

25.

26.

27.
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Case. Supra note 20, para. 189; and I/A Court
H. R., Indigenous Community Sawhoyamaxa
v. Paraguay Case. Supra note 20, para. 204.

I/A Court H.R., Saramaka People. v. Suriname
Case. Preliminary Objections, Merits, Repara-
tions, and Costs. Judgment of November 28,
2007 Series C, N°. 172, para. 2.

The Saramaka population is comprised of ap-
proximately 30,000 people. Given the lack of
accurate census information on the Saramaka
community, estimates broadly range from
25,000 to 34,482 members. The Saramaka pe-
ople are also dispersed throughout the Upper
Suriname River, Brokopondo District, and
other areas of Suriname, including Paramaribo.

/A Court H.R., Saramaka People. v. Suriname
Case. Supra note 23, paras. 188, 189.

See Ibid., operative para. 8, where the Court
states that:

The State shall adopt legislative, administrati-
ve and other measures necessary to recognize
and ensure the right of the Saramaka people
to be effectively consulted, in accordance with
their traditions and customs, or when neces-
sary, the right to give or withhold their free,
informed and prior consent, with regards to
development or investment projects that may
affect their territory, and to reasonably share
the benefits of such projects with the members
of the Saramaka people, should these be ulti-
mately carried out. The Saramaka people must
be consulted during the process established to
comply with this form of reparation |...].

See e.g., Nicolds Maria Lopez Calera, ¢Hay
derechos colectivos? Individualidad y sociali-
dad en la teoria de los derechos (Madrid: Ariel,
2000); Gregorio Peces Barba, “Los derechos co-
lectivos,” in: Francisco Javier Ansuategui Roig
(ed.), Una discusién sobre derechos colectivos
(Madrid, Dykinson, 2001); and Dwight G.
Newman, “Collective Interests and Collective
Rights,” in: American Journal of Jursiprudence,
49: 127-164 (2007).

See e.g., UA Court H.R., The Mayagna (Sumo)
Awas Tingni Community v. Nicaragua Case.
Supra note 13, para. 149 where the Court ex-
plains:

Among indigenous peoples there is a commu-
nitarian tradition regarding a communal form
of collective property of the land, in the sense
that ownership of the land is not centered on
an individual but rather on the group and its
community. Indigenous groups, by the fact of
their very existence, have the right to live freely

28.

29.

30.

31.

32.

in their own territory; the close ties of indige-
nous people with the land must be recognized
and understood as the fundamental basis of
their cultures, their spiritual life, their integri-
ty, and their economic survival. For indigenous
communities, relations to the land are not me-
rely a matter of possession and production but
a material and spiritual element which they
must fully enjoy, even to preserve their cultural
legacy and transmit it to future generations.

Given that the mechanism created by the OAS
for the protection of human rights was gea-
red to fight isolated human rights violations
and given the scarcity of resources, guarante-
es of non-repetition are essential measures of
reparation in the I/A System. They consist of
institutional reforms and other measures that
seek to prevent new human rights violations
and eliminate their structural causes. These
preventive measures try to, inter alia, promote
and restore the rule of law and respect for hu-
man rights and democratic processes, and repe-
al laws and procedures that enabled violations
in the first place.

UN Commission on Human Rights, Sub-
-Commission on Prevention of Discrimina-
tion and Protection of Minorities, E/CN.4/
Sub.2/1993/8, Study concerning the right to
restitution, compensation and rehabilitation
for victims of gross violations of human rights
and fundamental freedoms. Final report sub-
mitted by Theo van Boven, Special Rapporteur,
July 2, 1993, para. 14.

For example, Colombia recognized indigenous
peoples as collective subjects of law since 1993.
See, Constitutional Court of the Republic of
Colombia, Judgment T-380 of 1993, M.P. Car-
los Gaviria Diaz. Also, Paraguay recognizes in
its legislation that “the indigenous Communi-
ty has ceased to be a factual reality to become
an entity with full rights, not restricted to the
rights of the members as individuals, but ra-
ther encompassing those of the Community
itself, with its own singularity.” See, I/A Court
H. R., Indigenous Community Yakye Axa v. Pa-
raguay Case. Supra note 20, para. 83.

UN Committee on the Elimination of Racial
Discrimination (CERD), General Recommen-
dation N°. 23: Indigenous Peoples, August 18,
1997, para. 5.

See e.g., /A Court H. R., Plan de Sdnchez Mas-
sacre v. Guatemala Case. Supra note 16, where
the Court refers to the collective harm suffered
by the Community for the massacre of 268 of
its members.
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33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

I/A Court H.R., The Mayagna (Sumo) Awas
Tingni Community v. Nicaragua Case. Supra
note 13, operative para. 6.

/A Court H.R., Saramaka People. v. Suriname
Case. Supra note 23, operative para. 8.

For criteria on how to identify collective vic-
tims for collective reparations, see e.g., Tru-
th and Reconciliation Commission of Pert
(CVR|), Final Report (Lima, August 2003); and
Kingdom of Morocco, The Moroccan Equity
and Reconciliation Commission, Summary of
the final report, Advisory Council of Human
Rights, 2007.

For cases before the IACHR, see e.g., IACHR,
Report on Friendly Settlement N°. 22/94, Case
11.012, Verbitsky v. Argentina, September 20,
1994 where Argentina agreed to repeal the de-
sacato laws.

I/A Court H.R., Loayza Tamayo v. Perti Case.
Reparations (Art. 63(1) American Convention
on Human Rights). Judgment of November 27,
1998. Series C, N°. 42, operative para. 5.

/A Court H.R., Ximenes-Lopes v. Brazil Case.
Merits, Reparations and Costs. Judgment of July
4, 2006. Series C, N°. 149, operative para. 8.

Regarding the concept of “group based harm”
see, Ruth Rubio-Marin, “Gender and collective
reparations in the aftermath of conflict and po-
litical repression”, in: Will Kymlicka and Bashir
Bashir (eds.), The politics of reconciliation in
multicultural societies (Oxford: Oxford Univer-
sity Press, 2008). See also, supra footnote 3 re-
garding concepts of restitution and rectification.

See, Indigenous and Tribal Peoples Convention
of the International Labour Organization, Arts.
6,15,17,22,27, and 28.

CVR, Final Report, supra note 36. See also,
ICTJ and APRODEH, Design Parameters for a
Reparations Program in Perti (Lima: September,
2002).

ICTJ and APRODEH, Sistema de Vigilancia de
Reparaciones. Reporte Nacional de Vigilancia
del Programa de Reparaciones Colectivas-Eta-
pa IT (Lima: April, 2009), 7.

See e.g., Catalina Diaz Gémez, Nelson Ca-
milo Sanchez, Rodrigo Uprimny Yepes (eds.),
Reparar en Colombia: los dilemas en contextos
de conflicto, pobreza y exclusién (Colombia:
ICTJ/DeJuSticia, 2009); and Pablo De Greiff,
“Tustice and Reparations”, in: Pablo De Greiff
(ed.), The Handbook of Reparations (Oxford:
Oxford University Press, 2006), Ch. 12.

44,

45.

46.

47.

48.

49.

50.

51

52.

I/A Court H.R., Aloeboetoe et al v. Suriname
Case. Supra note 6, operative para. 5.

I/A Court H.R., The Mayagna (Sumo) Awas
Tingni Community Case v. Nicaragua. Supra
note 13, operative paras. 3, 4.

I/A Court H. R., Plan de Sdnchez Massacre v.
Guatemala Case. Supra note 16, operative pa-
ras. 1-5, 7-9.

I/A Court H. R., Moiwana Community v. Suri-
name Case. Supra note 18, operative paras. 1-7.

I/A Court H. R., Indigenous Community Yakye
Axa v. Paraguay Case. Supra note 20, operative
paras. 6-12, and I/A Court H. R., Indigenous
Community Sawhoyamaxa v. Paraguay Case.
Supra note 20, operative paras. 6, 7, 9-13.

A Court H.R., Saramaka People. v. Suriname
Case. Supra note 23, operative paras. 5-7. (The
operative paragraphs are not referred to in the
text but contain a series of reparations ordered
on behalf of the members of the collective.)

The State’s responsibility to indemnify victims
of human rights violations perpetrated during
dictatorships and internal conflicts has been
addressed, inter alia, by truth and reconcilia-
tion commissions that create national repa-
rations programs from a transitional justice
approach. See e.g., Oficina de Derechos Huma-
nos del Arzobispado de Guatemala, Guatemala
Nunca Mds: Informe del Proyecto Interdioce-
sano de Recuperacion de la Memoria Histérica
(Guatemala: ODHAG, 1998); and CVR, Final
Report, supra note 36. See also, IACHR, Prin-
cipal Guidelines for a Comprehensive Repara-
tions Policy, OEA/Ser/L/V/11.131 Doc. 1 19 Fe-
bruary 2008.

.ICTJ and APRODEH, Sistema de Vigilancia de

Reparaciones. Reporte Nacional de Vigilancia
del Programa de Reparaciones Colectivas-Eta-
pa II, supra note 43, 7.

In this regard, it must be noted that studies
about Colombia refer to the effort in building a
program for collective reparations that has eco-
nomic and social measures but still distingui-
shes itself from social acts and economic aid.
In that sense, it is sustained that it is crucial
to strengthen the conceptual separation of the-
se different measures while aiming for an arti-
culated implementation of both. See e.g., Ca-
talina Diaz Gomez, Nelson Camilo Sinchez,
Rodrigo Uprimny Yepes (eds.), Reparar en Co-
lombia: los dilemas en contextos de conflicto,
pobreza y exclusién, supra note 44, 9-10, 23;
and Pablo De Greiff, “Justice and Reparations”,
supra note 44.
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53.

54.
55.

56.

57.

58.

59.

60.

61.

62.
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ICTJ and APRODEH, Design Parameters for
a Reparations Program in Perd, supra note 42,
19-20.

UNBPGR, supra note 7.

UN Commission on Human Rights, Sub-
-Commission on Prevention of Discrimina-
tion and Protection of Minorities, E/CN.4/
Sub.2/1993/8, supra note 30, para. 14.

UN Committee on the Elimination of Racial
Discrimination (CERD), General Recommen-
dation N°. 23, supra note 32, para. 5.

Catalina Diaz Gémez, Nelson Camilo Sin-
chez, Rodrigo Uprimny Yepes (eds.), Reparar
en Colombia: los dilemas en contextos de con-
flicto, pobreza y exclusién, supra note 44, 145-
192. See also, Carlos Martin Beristain, Didlogo
sobre la Reparacion: experiencias en el sistema
interamericano de derechos humanos (San
José: Instituto Interamericano de Derechos
Humanos, 2008).

As part of the battle against neglect and impu-
nity, joint international efforts to protect human
rights resulted in the adoption of the American
Declaration of the Rights and Duties of Man in
May 1948, followed by the Universal Declara-
tion of Human Rights in December 1948. Even
though neither establishes legally binding obli-
gations of the State in relation to the individual
or a collective, the Universal and the American
Declarations set vital precedents in developing
international law of human rights.

The Declaration does not condition the en-
joyment of these rights on progressive develo-
pment or on the availability of resources but
simply enshrines them alongside other rights
more commonly labelled as civil and political.
See, Verénica Gomez, “Economic, Social and
Cultural Rights in the Inter-American Sys-
tem,” in: Mashood A. Baderin and Robert Mc-
Corquodale, (eds), Economic, Social and Cultu-
ral Rights in Action (Oxford: Oxford University
Press, 2007), 171.

See, Preamble of International Covenant on
Civil and Political Rights and International
Covenant on Economic, Social and Cultural
Rights.

Adopted by GA resolution 2200A (XXI) of 16
December 1966, entered into force on March
23, 1976.

Adopted by GA resolution 2200A (XXI) of 16
December 1966, entered into force on January
3, 1976.

63.

64.
65.

60.

67.
68.

69.

70.

First Optional Protocol to the ICCPR, adopted
by GA resolution 2200A (XXI) of 16 December
1966, entry into force March 23, 1976.

ICESCR, Art. 2.

Audrey Chapman and Sage Russell (eds.), Core
Obligations: Building a Framework for Eco-
nomic, Social and Cultural Rights (Antwerp-
-Oxford-New York: Intersentia, 2002), 3-5. See
also, UN Vienna Declaration and Programme
of Action adopted by the World Conference on
Human Rights on 25 June 1993, Art. 5.

Optional Protocol to the ICESCR, adopted by
GA resolution A/RES/63/117 of December 10,
2008.

ACHR, Article 26 “Progressive Development.”

Additional Protocol to the American Conven-
tion on Human Rights in the Area of Econo-
mic, Social, and Cultural Rights, adopted in
San Salvador, El Salvador, on 17 November
1988 at the XVIII Regular Session of the OAS
General Assembly, Preamble.

Article 8(1)(a) of the Protocol of San Salvador
establishes the rights of workers to organize
trade unions and join the union of their choice,
and Article 13 devotes substantial content to
the right to education.

Verénica Gémez, “Economic, Social and Cul-
tural Rights in the Inter-American System”,
supra note 60, 171.

71.1bid., signaling as an example of the criticism

72.

73.

to the “indirect enforcement”: Mathew Craven,
“Assessment of Progress on Adjudication of
Economic, Social and Cultural Rights” in: John
Squires, Malcolm Langford, and Bret Thiele
(eds.), The Road to a Remedy: Current Issues in
the Litigation of Economic, Social and Cultural
Rights (UNSW Press, 2005), 27 and afterwar-
ds; and conversely as pragmatic support to it:
Victor Abramovich and Christian Courtis, Los
derechos sociales como derechos exigibles (Ma-
drid: Trotta, 2002, 168 and afterwards.

Dinah Shelton, “Reparations for Indigenous
Peoples: The Present Value of Past Wrongs,” in:
Federico Lenzerini (ed.), Reparations for Indige-
nous Peoples: International and Comparative
Perspectives (Oxford: Oxford University Press,
2008), 47-72.

I/A Court H.R., The Mayagna (Sumo) Awas
Tingni Community v. Nicaragua Case. Supra
note 13, para. 140, 149.

74.1bid., para. 148.
75.1bid., para. 149.



Reparations in the Inter-American System of Human Rights: An Analysis of the Jurisprudence on Collective —
Cases of Indigenous Peoples and the Economic, Social and Cultural Aspects of their Reparations

76.1bid., para. 153.

77.VA Court H. R., Moiwana Community v. Su-
riname Case. Supra note 18, paras. 127-135,
98-100.

78.1/A Court H. R., Indigenous Community Yakye
Axa v. Paraguay Case. Supra note 20, paras.
123-156, 160-178.

79.1bid., para. 135.

80.I/A Court H. R., Indigenous Community Sa-
whoyamaxa v. Paraguay Case. Supra note 20,
paras. 116-144, 150-178.

81.1Ibid., para. 168.

82. /A Court H.R., Saramaka People. v. Suriname
Case. Supra note 23, paras. 78-158.

83.1bid., para. 79.
84.1bid., para. 86.
85. Ibid., operative paras. 5-9.

86. Even though the violation of the Article 13 of
the Protocol of San Salvador hasn’t been alleged
before the Court, the Tribunal could analyze it
based on the principle of fura novit curiae.

87.8ee, I/A Court H. R., Yean and Bosico Girls v.
Dominican Republic Case. Judgment of Sep-
tember 8, 2005. Series C, N°. 130, where the
Court addressed the right to education through
the rights of the child (Article 19 ACHR).

88.See, I/A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
para. 9(d), where the Court decided that the
State shall “supply of teaching personnel trai-
ned in intercultural and bilingual teaching for
primary, secondary and comprehensive schoo-
ling.”

89.S8ee, VA Court H. R., Indigenous Community
Yakye Axa v. Paraguay Case. Supra note 20,
para. 221, where the Court orders that, as long
as the Community remains landless, given its
special state of vulnerability and the impossi-
bility of resorting to its traditional subsistence
mechanisms, the State must supply, immedia-
tely and on a regular basis, sufficient bilingual
material for appropriate education of the stu-
dents at the school in the current settlement of
the Community.

90./A Court H. R., Indigenous Community Sa-
whoyamaxa v. Paraguay Case. Supra note 20,
para. 230.

91.See, I/A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
paras. 2, 4-5, where the Court refers to the use
of Maya-Achi. In this sense, the Court ordered

a publication in Maya-Achi that —aiming to be
culturally sensible- does not respond to the use
of said language, for it is mostly orally based
and not a written language. See also, I/A Court
H.R., Saramaka People. v. Suriname Case. Su-
pra note 23, operative para. 11.

92.See e.g., VA Court H.R., Saramaka People. v. Su-
riname Case. Supra note 23, operative para. 12.

93.I/A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
para. 9(a).

94.T/A Court H.R., Bdmaca Veldsquez v. Guate-
mala Case. Reparations (Art. 63(1) American
Convention on Human Rights). Judgment of
February 22, 2002. Series C, N°. 91, operative
para. 1; and /A Court H. R., Moiwana Com-
munity v. Suriname Case. Supra note 18, ope-
rative para. 2.

95.See, I/A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
para. 6, where the Court orders the State to pay
to maintain and improve the infrastructure of
the chapel in which the victims pay homage to
those executed in the massacre.

96.VA Court H.R., Bimaca Veldsquez v. Guate-
mala Case. Supra note 95, para. 81. See also,
Separate opinion of Judge Cancado Trindade to
the judgment in the case, February 22, 2002.

97. Two individual cases before the /A Court have
dealt with the issue, but it has also been throu-
gh the Right to Humane Treatment established
in the ACHR. See, I/A Court H. R., Case of
Ximenes Lopes v. Brazil. Supra note 39, and VA
Court H.R., Case of Albdn Cornejo et al. v. Ecu-
ador. Merits, Reparations and Costs. Judgment
of November 22, 2007. Series C, N°. 171.

98.I/A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
para. 7.

99. Ibid., operative para. 9(e).

100. /A Court H. R., Indigenous Community
Yakye Axa v. Paraguay Case. Supra note 20,
para. 221; and I/A Court H. R., Indigenous
Community Sawhoyamaxa v. Paraguay Case.
Supra note 20, para. 230.

101. UN Committee on Economic, Social and
Cultural Rights, General Comment N°. 15
(2002), The right to water (arts. 11 and 12
of the International Covenant on Economic,
Social and Cultural Rights).

102. /A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
para. 9(c).

00 0000000000000 000000000000000000000000000000000000000O0 239



Lilly G. Ching-Soto

103.

104.

105.

240

/A Court H. R., Indigenous Community
Yakye Axa v. Paraguay Case. Supra note 20,
para. 221; and I/A Court H. R., Indigenous
Community Sawhoyamaxa v. Paraguay Case.
Supra note 20, para. 230.

The Court renders decisions on compliance
since 2001, and in 2007 started holding pri-
vate hearings on compliance supervision.

/A Court H. R., Indigenous Communi-
ty Yakye Axa v. Paraguay Case. Monitoring
Compliance with Judgment. Order of Febru-
ary 8, 2008, para. 12(a)(i) and I/A Court H.
R., Indigenous Community Sawhoyamaxa v.
Paraguay Case. Monitoring Compliance with
Judgment. Order of February 2, 2007, para.
4(a)(i). In both cases the Court has held pri-
vate hearings -with the participation of the
parties- for the State to inform on specific
measures and progress on compliance.

106.

107.

108.

109.

110.

I/A Court H. R., Indigenous Community
Yakye Axa v. Paraguay Case. Supra note 20,
para. 221; see also, I/A Court H. R., Indige-
nous Community Sawhoyamaxa v. Paraguay
Case. Supra note 20, para. 230.

I/A Court H. R., Indigenous Community
Yakye Axa v. Paraguay Case. Supra note 106,
para. 12(a)(iii); and I/A Court H. R., Indige-
nous Community Sawhoyamaxa v. Paraguay
Case. Supra note 106, para. 4(a)(iii).

See, UN Committee on Economic, Social
and Cultural Rights, General Comment N°.
4: The right to adequate housing (Art.11
(1)), 1991.

I/A Court H. R., Plan de Sdnchez Massacre
v. Guatemala Case. Supra note 16, operative
para. 8.

I/A Court H.R., Saramaka People. v. Surina-
me Case. Supra note 23, operative para. 9.



